SUPREME COURT OF APPEALS OF WEST VIRGINIA

January 2001 Term
FILED RELEASED
June 15, 2001 No. 28472 June 15, 2001
RORY L. PERRY I, CLERK RORY L. PERRY I, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA OF WEST VIRGINIA

GARY A. HEDRICK
Plaintiff Below, Appellant

V.

GRANT COUNTY PUBLIC SERVICE DISTRICT
Defendant Below, Appellee

Appeal from the Circuit Court of Grant County
Honorable Andrew N. Frye, Jr., Judge
Case No. 99-C-57

REVERSED AND REMANDED

Submitted: February 6, 2001
Filed: June 15, 2001

Gary A. Hedrick James Paul Geary, 11, EsQ.
Romney, West Virginia Geary & Geary
Pro S Petersburg, West Virginia

Attorney for Appellee

The Opinion of the Court was delivered PER CURIAM.
JUSTICES DAVIS and MAY NARD dissent and reserve the right
to file dissenting opinions.



SYLLABUSBY THE COURT

1. “Appdlatereview of adrcuit court’ sorder grantingamationtodismissacomplaint
iIsdenovo.” Syl. pt. 2, Sate exrel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va.

770, 461 S.E.2d 516 (1995).

2. “Where an adminidraive agency and the courts have concurrent jurisdiction of an
Issuewnhichrequirestheagency’ sspedid expertiseandwhich extendsbeyond theconventiond experience
of judges, thedoctrineof primary jurisdiction applies. Insuch acase, the court should refrain from
exerdgngjurisdiction until after theagency hasresolved theissue. The court's decison whether to goply
the primary jurisdiction doctrineisreviewed on gpped under an abuse of discretion sandard.” Syl. pt. 1,
Sate ex rel. Bell Atlantic-West Virginia, Inc. v. Ranson, 201 W. Va. 402, 497 S.E.2d 755

(1997).

3. “In determining whether to goply the primary jurisdiction doctrine, courtsshould
consder factors such aswhether the question at issue iswithin the conventiona experience of judges;
whether thequestion a issuelies peculiarly withinthe agency’ sdiscretion or requiresthe exercise of agency
expertise, whether there exissadanger of inconastent rulings, and whether aprior applicationto the
agency hasbeen made.” Syl. pt. 2, Sateexrd. Bell Atlantic-West Virginia, Inc. v. Ranson, 201

W. Va. 402, 497 S.E.2d 755 (1997).



Per Curiam:

Appdlant Gary A. Hedrick gpped sthedismissal with prgudiceof hiscircuit court action
againg gppelee Grant County Public Service Didtrict. Mr. Hedrick had sought the extension of water
saviceto hisproposad mobile home park and disagreed with the gopellee over the cost of the extension.
Hefiled acomplaint before the Public Service Commisson to compd theextenson of water sarviceand
filed acomplaint in the Circuit Court of Grant County for damages and other relief. Becausewefindthe

circuit court erred in its application of the primary jurisdiction doctrine, we reverse.

l.
FACTUAL AND PROCEDURAL BACKGROUND
Appdlant Gary A. Hedrick acquired aparce of land on Old River Road in the Milroy
Didrict of Grant County. Mr. Hedrick wished to found amaobile home park on hisland that would be
chrigened the Royd Glen Mobile Home Park. However, future denizens of the Roya Glenwould have

to rely upon well water unless the area could be connected to the local public water supply.

Appdlee Grant County Public Service Digrict (GCPSD) isapublic corporation charged
withtheduty of devel oping, operating, and maintaining apublic water systemin Grant County, West
Virginia Mr. Hedrick gpproached the GCPSD and requested an extenson of public water sarviceto his

proposed park.



Mr. Hedrick and the GCPSD did not shareasimilar view of thefeasibility of or costs
associated with theextenson of water sarviceto Roya Glen. Therecord doesnot reved dl the detalls of
the interactions between Mr. Hedrick and the GCPSD, but it appearsthat Mr. Hedrick felt that the
GCPSD had aduty under the law to extend sarviceto hispark at no cost to him, provided that he could
show thet the cost of the extenson would be offset by revenue from the new water cusomerswho would

be moving into the mobile home park.

On September 20, 1999, Mr. Hedrick filed aforma complaint with the West Virginia
Public Service Commission (the Commission”),* seeking administrativerdief and damages. Mr. Hedrick
decided to pursue atwo-track approach to hisproblem, and o filed suit in the Circuit Court of Grant
County on October 14, 1999. Thusthisdigpute proceeded smultaneoudy beforethe Commissonandthe

circuit court.

The GCPSD eventud|ly produced an esimatefor the cogt of extending sarviceto thepark
of approximatdy $28,000. Mr. Hedrick claimed that the cost estimatewas grossy exaggerated, thet the
GCPSD coulditsdlf dothework, but refused to, and that the GCPSD had generdly engagedinacourse

of action that caused him undue delay in the construction of his mobile home park.

Though we often abbreviate Public Service Commission as“PSC” we substitute theword
“Commisson” inthisopinion, so asto avoid confusion with the Grant County Public Service Didrict,
abbreviated “GCPSD.”



The GCPSD took the position that itsestimate was reasonabl e, because it must comply
with a“prevalingwage’” datutethat increasesitslabor cogts, and that alinelarger than the one proposed
by Mr. Hedrick would be necessary to accommodate expected future demand for water. The GCPSD
aso pointed out that Mr. Hedrick had not actually built the mobile home park (at least at thetimethis
disoute began) and that there was no guaranteethat sufficient cusomerswould be added to the sysem to

offset the cost of the extension.

Inthedrcuit court proceading, the GCPSD moved to dismissfor lack of jurisdiction, on
thebad sthat Mr. Hedrick hed not exhaugted hisadminigtrativeremedies. Thecourt held ahearing onthis
motion on April 6, 2000, and by order dated May 4, 2000, the court dismissed the case. Mr. Hedrick
moved the court to reconsder, and on June 27, 2000, the court denied Mr. Hedrick’ smations. Itisfrom

this order that he appeals.

Meanwhile, the adminigtrative machinery ground on, and an adminidrative law judge
entered arecommended decisionon April 17, 2000, to dismissMr. Hedrick’ scomplaint beforethe
Commisson. Inshort, the ALJruled that the estimate provided by the GCPSD was reasonable, the
GCPSD’ sactionstoward Mr. Hedrick werereasonable, and Mr. Hedri ck would need to follow the proper
procedures beforerenewing any complaint, namely, hewould haveto provide adepost sufficient to protect
the GCPSD if theeventua number of customersdid not cover thecost of the extengon, or hewould have
to enter into an aternative arrangement with the GCPSD whereby he would agree to construct the

extension himself.



Mr. Hedrick filed exceptions to the recommended decision on May 3, 2000, and
subsequently on July 19, 2000, the Commission denied Mr. Hedrick’ s exceptions, adopted the
recommended decigon, and dismisssd Mr. Hedrick’ scomplaint. Mr. Hedrick appedled that adverseruling
of the Commisson to thisCourt and presented ord argument on the Motion Docket of October 31, 2000.

This Court denied his petition in that appeal, 5-0, the next day.

Thebasic pogtion of the GCPSD isthat the lower court wasright to dismissthe case
becauseof Mr. Hedrick’ sather pending complaint. Mr. Hedrick arguesthat, evenif part of hissuit should
be barred because of hispending Commisson complaint, hisdam for compensatory and punitivedamages
should still be heard, as the Commission has no authority to act on such a claim.

.
STANDARD OF REVIEW

Wenotethat wearereviewing thelower court’ sgrant of amotionto dismiss. Wehave
heldthat: “Appellatereview of acircuit court’ sorder granting amotion todismissacomplantisde
novo.” Syl. pt. 2, Sate ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770,
461 SE.2d 516 (1995). However, inthiscasethelower court dismissad the complaint on thebags of the
so-called primary jurisdiction doctrine, discussed infra, which requiresasomewhat different andyss:
“Thecourt’ sdecisgonwhether to goply the primary jurisdiction doctrineisreviewed on apped under an
abuse of discretion standard.” Syl. pt. 1, in part, Sateexrel. Bell Atlantic-West Virginia, Inc. v.

Ranson, 201 W. Va 402, 497 S.E.2d 755 (1997).



1.
DISCUSSION

ThePublic Service Commissonischarged with the regulation of entities such asthe Grant County
Public Service District:

Thejurisdiction of thecommisson shdll extend todl public utilitiesinthis

date, and shdl indudeany utility engaged in any of thefollowing public
Services: . . .
[inter alia] supplying water, gasor electricity, by municipaitiesor
others, sawer systems servicing twenty-five or more personsor firms
other than the owner of the sawer systems; any public service didtrict
created under the provisons of articlethirteen-a, chapter Sxteen of this
code; . . ..

W.Va Code§24-2-1(1991). ThePublic Service Commisson obvioudy hasthe power toregulatethose
under itsjurisdiction:

(@ Thecommissonishereby given power toinvestigated| rates, methods
and practices of public utilities subject to the provisons of this chapter;
to require them to conform to thelaws of this state and to all rules,
regulations and orders of the commission not contrary to law; andto
require copiesof dl reports rates dassfications schedulesand timetables
in effect and used by the public utility or other person, to befiled with the
commission, andal ather information desired by thecommissonrelaing
totheinvestigationand requirements, includinginventoriesof dl property
insuchformand detall asthecommissonmay prescribe. Thecommisson
may compel obediencetoitslawful ordersby mandamusor injunctionor
other proper proceedingsin the name of the statein any circuit court
having jurisdiction of the partiesor of the subject matter, or thesupreme
court of gpped sdirect, and the proceedingsshal havepriority over all
pending cases. . . .

W. Va. Code § 24-2-2 (1998). The Commisson aso hasthe power to seek theimpaosition of pendties

upon violators:



Every officer, agent, employeg, or sockholder of any public utility subject
totheprovisonsof thischapter, and every patron, passenger, shipper or
conggneg, or other person, who shdl violate any provison of this chepter,
or who procures, aidsor abetsany violation of any such provison by any
such public utility shal beguilty of amisdemeanor, and, upon conviction
thereof, shdl befined not more than one thousand dollars or be confined
injal not morethan oneyear, or both, in the discretion of the court. . . .

W.Va Code§ 24-4-1(1923). Findly, the Commisson may seek or impose other or additional pendties

for various violations.?

When oneisaggrieved by theactionsof aregulated utility, one may fileapetition before
the Commission, as Mr. Hedrick did:

Any person, firm, association of persons, corporation, municipaity or
county, complaning of anything done or omitted to be done by any public
utility subject tothischapter, in contravention of the provisonsthereof, or
any duty owing by it under the provisons of this chapter, may present to
the commission a petition which shall succinctly state al the facts.
Whereupon, if there shall appear to be any reasonable ground to
Investigate such complaint, astatement of the chargesthus made shdl be

See, W. Va. Code § 24-4-2 (1935) (Pendlty for falsifying, destroying or dtering entriesand for
meaking fase gatements); W. Va Code § 24-4-3 (1923) (Additiond pendtiesfor violating certain orders
of commisson); W. Va Code § 24-4-4 (1923) (Pendty for violating orders of commisson for whichno
other pendty isprovided); W. Va Code § 24-4-5 (1923) (Violation of commisson’ sorders as contempt
punishable by commission).



forwarded by the commissonto such public utility, which shdl becaled
upon to satisfy such complaint or to answer to the sameinwriting within
areasonabletimeto be specified by thecommisson. If such public utility
within the time specified shal make reparation for theinjury dleged to
have been done, or correct the practice complained of and obey thelaw
anddischargeitsdutiesinthepremises thenit shdl berdieved of ligbility
to the complainant for the particular violation of the law or duty
complained of. If such publicutility shall not sstisfy thecomplainant within
thetime specified, it shal betheduty of thecommissontoinvesigatethe
same in such manner and by such means as it shall deem proper.

W.Va Code8§824-4-6 (1923). Theabovelanguageinformsusthat the Commission hasjurisdiction over
the actionsof the Grant County Public Service Didtrict, the power to regulaeitsratesand practices, and

If necessary, the prerogative to seek fines or jail time for its directors or officers.

It gppearsthat Mr. Hedrick understands that the Commission had jurisdiction over the
maority of hisdispute with the GCPSD. But Mr. Hedrick arguesthat the circuit court waswrong to
dismisshisdamwith prgudice, becauseour law alowsan aggrieved party toinitiate an action beforethe
Public Service Commissonand beforeadircuit court. Specificaly, hecdlsour atentiontothefollowing:

Damages recover able for violations

Any person, firm or corporation daiming to bedameaged by any violaion
of thischapter by any public utility suiject to the provisonsof thischepter,
may make complaint to the commisson, asprovided herein, and bring
suit in his own behalf for the recovery of the damages for
which such public utility may be liable under this chapter in
any circuit court having jurisdiction. Inany such action, the court
may compe the atendance of any agent, officer, director or employee of
such corporation asawitnessand requirea sotheproduction of dl books,
papers and documentswhich may be used asevidence, andinthetria
thereof such witnessesmay be compdled to tedtify, but any such witness
shdl not be prasaecuted for any offense concerning which heiscompdled
hereunder to testify.



W. Va. Code § 24-4-7 (1923)(emphasis added).

The use of the connecting word “and” in W. Va. Code § 22-4-7 suggeststhat the
Legidaureintended to dlow aggrieved partiestheright to pursue gpecified formsof relief inether or both
forums Thedaute makesdear that aperson who has been damaged by aviolation of the public sarvice
commission datutes may -- not shal, but may -- “make complaint to thecommission. .. and bring suit
inhisown behdf for therecovery of thedameages. . . inany drcuit court].]” We percavein thissauteno
requirement thet an aggrieved party mus exhaudt dl adminigrativeremediesbeforethe Commisson before

pursuing a claim for damages in a circuit court.®

Thelower court incorrectly took the pogition thet, dthough one may pursuerdief before
either body, the two routes are mutually exclusive, and that, until Mr. Hedrick hasexhausted his
adminigrativeremedies, the court hasno subject matter jurisdiction. Therefore, thecourt dismissed Mr.
Hedrick’ scomplaint, relying upon another telephone company case, Sateexrd. C & P Telephone
Co. v. Ashworth, 190 W. Va. 547, 438 S.E.2d 890 (1993). In Ashworth, we held that:

Although the general ruleisthat one must exhaust administrative

remedies before going into court to enforce aright, W. Va Code 24-4-7

[1923] confersconcurrent jurisdiction onthe PSC and thedircuit courtin

alimited number of cases-namely, thosecases seeking arefund bassd on

rulesand practices of the PSC that are clear and unambiguous. Inthese
limited cases, aplaintiff can proceed either beforethePSC or the circuit

Werecognize, however, that thecircuit court may, initsdiscretion, delay itsprocesdingsto await
aruling from the Commisson, and that in many cases an unfavorableruling from the Commisson will result
in an unfavorable ruling from the circuit court.
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court. However, these avenuesaremutudly exclusive: onceaPSC

complaint isfiled, an gpped to the circuit court isforeclosed until the
administrative remedies are exhausted.

Id. syl. pt. 1.

Inamorerecent case concerning asmilar disoute, wediscussed the holding of Ashworth,
and noted that the case turned upon the issue of the Commission’s specialized knowledge:

This Court applied the primary jurisdiction doctrine in Ashworth,
conduding that the case, which presented “ unusud and technicd questions
of tariff interpretation or goplication,” “raisg d] palicy issuesthet should be
considered by the PSC in the interest of a uniform and expert
administration of the public utilities’ regulatory scheme.”

Sateexrel. Bell Atlantic-West Virginia, Inc. v. Ranson, 201 W. Va. 402, 412, 497 S.E.2d 755,

765 (1997)(quoting Sate ex rel. C & P Telephone Co. v. Ashworth, 190 W. Va. 547, 551, 438

S.E.2d 890, 894 (1993).

Wethenwent onto explainthe primary jurisdiction doctrinein greater detail in Ranson:

Where an administrative agency and the courts have concurrent
juridiction of anissuewnhich reguiresthe agency’ specia expertiseand
which extends beyond the conventiond experience of judges, the doctrine
of primary jurisdiction gpplies. In such acase, the court should refrain
fromexercigngjurisdiction until after theagency hasresolved theissue.
The court'sdecison whether to goply the primary jurisdiction doctrineis
reviewed on appeal under an abuse of discretion standard.

Syl. pt. 1, Sateexrel. Bell Atlantic-West Virginia, Inc. v. Ranson, 201 W. Va. 402, 497 S.E.2d

755 (1997). Our concernin Ransonwasto dlow circuit courtsto retain jurisdiction over acase, unless



resolving thedigputewould requirethe” gpedid expertiss’ of anadminidrativeagency. Wewent onexplain
how a court should decide whether or not to retain jurisdiction:

In determining whether to gpply the primary jurisdiction doctrine, courts

should congder factorssuch aswhether thequestion a issueiswithinthe

conventiona experience of judges, whether the question at issuelies

peculiarly within the agency’ sdiscretion or requirestheexercise of agency

expertise; whether there existsadanger of inconsistent rulings; and

whether a prior application to the agency has been made.

Id. Syl. pt. 2. Inhispro se complaint beforethe circuit court, Mr. Hedrick claimed that the GCPSD
caused an undue delay inthe delivery of water serviceto hismobile home park. Inthat circuit court
complaint he prayed for, inter alia, compensatory damagesfor lost revenue, and punitive damagesfor,
inMr. Hedrick’ swords, the GCPSD’ s* wilful, or reckless, or negligent non compliancewith PSCrules

and its breech of duty.”

Mr. Hedrick seemsto have grasped the basic nation that hecould obtain somerdief from

the Commission, but that certain relief, namely damages, should be pursued before the circuit court.

Wefind that such asuit for damagesiswithin the conventiond experienceof judges, and
doesnoat lie peculiarly withintheagency’ sdiscretion or reguiretheexerciseof agency expertise® Thuswe

concludethat thecircuit court erred in dismissing the case with pregjudice under the primary jurisdiction

‘We dso notethat the passage of timemay have rendered moot some of theissuesin thiscasg, in
that the Commission has snceissued afind ruling on Mr. Hedrick’ scomplaint beforethet body, and his
subsequent appeal of that decision was refused by this Court.
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doctrine. Weremand thecase so that thelower court can congder Mr. Hedrick’ sclamsfor damagesand

for the costs of the litigation.

V.
CONCLUSION

For the reasons s&t forth above, the decison of thelower court isreversed and this case

Is remanded for proceedings consistent with this opinion.

Reversed and remanded.

11



