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SYLLABUSBY THE COURT

1. “A judgment of convictionwill not bereversed because of improper remarksmade
by aprosecuting attorney to ajury which do not clearly prejudice the accused or result in manifest

injustice” Syllabus point 5, Yate v. Ocheltree, 170 W. Va. 68, 289 S.E.2d 742 (1982).

2. “Failureto maketimely and proper objection to remarksof counsel madeinthe
presence of thejury, during thetrial of acase, congtitutesawaiver of theright to raisethe question
thereafter @ther inthetrid court or inthegppdlate court.” Syllabus point 6, Yunckev. Welker, 128 W.

Va. 299, 36 S.E.2d 410 (1945).

3. “Four factorsaretaken into account in determining whether improper prosecutoria
comment issodamaging astorequirereversd: (1) the degreeto which the prosecutor’ sremarkshavea
tendency to midead the jury and to prejudice the accused; (2) whether the remarks wereisolated or
extendve (3) absent theremarks, the strength of competent proof introduced to establish the guiilt of the
accused; and (4) whether the commentsweredeliberately placed beforethejury to divert attention to

extraneous matters.” Syllabus point 6, Satev. Sugg, 193 W. Va. 388, 456 S.E.2d 469 (1995).

Per Curiam:
Thisgpped wasfiled by Chrisopher Scott Adkins, gppd lant/defendant beow (hereinafter

referred toas“Mr. Adkins’), from aconviction and sentence by the Circuit Court of Kanawha County.



Mr. Adkinswas convicted of unlawful wounding and sentenced to oneto five yearsimprisonment. Here,
Mr. Adkinsassignserror to Satementsmadeat trid by theprosecutor intheinitid dosng argument and
inrebuttal closng argument. After athorough review of the briefsand record inthiscase, weaffirmthe

conviction and sentence.

l.
FACTUAL AND PROCEDURAL BACKGROUND
Thiscaseinvolvesafight between Mr. Adkinsand Mr. Michad Wingett. Thedtercation
occurred in Dunbar, Wes Virginia, on August 3, 1998. Onthat date, Mr. Adkinsand afriend, Mr. James
Cooke, wereleaving the Dunbar Mart, aconvenience store, when they confronted Mr. Wingett. Mr.
Wingett was going to the Dunbar Mart with hisfather and afriend. Mr. Adkins gpproached Mr. Wingett

and brushed up against him. Harsh words were exchanged.

Mr. Adkinsand Mr. Cookeleft the scene and went to thehome of Kim Alderman. While
there, Mr. Adkins obtained akitchen knife. Mr. Adkins then returned to the Dunbar Mart where he
confronted Mr. Wingett. Thetrid testimony wasconflicting astowhat next occurred. However, itisclear
that afight took place between Mr. Adkinsand Mr. Wingett. During thefight, Mr. Adkinsstabbed Mr.

Wingett in the back and chest region with the kitchen knife.

Mr. Wingett was hospitalized for twenty-four days as aresult of the knife wounds.
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Loca policewere called to the scene of thefight, and they arrested Mr. Adkins. Mr.
Adkinsgave agatement to the policeindicating he stabbed Mr. Wingett in e f-defense after Mr. Wingett
hithimwithadick. A grandjury indicted Mr. Adkinsfor malicdouswounding. Thejury returned averdict
finding Mr. Adkinsguilty of unlawful wounding, alesser induded offense. Thetria court sentenced Mr.

Adkinsto imprisonment for one to five years. It isfrom this sentence that Mr. Adkins now appeals.

.
STANDARD OF REVIEW
Mr. Adkins contendsthat hisstate and federd congtitutiond rightsto afair trid and due
processwere violated asaresult of dleged improper remarks by the prasecutor during dosing argument
and during rebuttal cdlosngargument. Wehavelong hddthat “[f]alureto observe acondtitutiond right
conditutesreversbleerror unlessit can be shown that theerror was harmlessbeyond areasonable doubt.”
Syl. pt. 5, Sateexrd. Grobv. Blair, 158 W. Va 647, 214 SE.2d 330 (1975). ThisCourt hasaso
dtated that “[a] judgment of conviction will not be reversed because of improper remarks made by a
prosecuting attorney to ajury which do not dearly prg udicethe accused or result inmanifest injustice.”

Syl. pt. 5, Sate v. Ocheltree, 170 W. Va. 68, 289 S.E.2d 742 (1982).

Regarding therole of aprasecutor, this Court held in Syllabus point 3 of Satev. Boyd,
160 W. Va. 234, 233 S.E.2d 710 (1977):
The prosecuting atorney occupiesaquas-judicid podtioninthe

tria of acriminal case. In keeping with thispostion, heisrequired to
avoidtheroleof apartisan, eager to convict, and mus dedl fairly withthe
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accused aswdl asthe other participantsinthetrid. [tisthe prosecutor’s

duty to st atoneof farnessand impartidity, and whilehemay and should

vigoroudy pursuethe State' s case, in S0 doing hemust not abandon the

quasi-judicial role with which heis cloaked under the law.?
Findly, Rule3.4 of theWes VirginiaRulesof Professond Conduct satesthat “. . . [g] lawyer shdl not
...intrid .. . gateapersond opinion asto thejustness of acause, the credibility of awitness, . . . or the
guilt or innocence of an accused.” Accord Satev. Sephens, 206 W.Va 420, , 525 SE.2d 301,

305 (1999); Syl. pt. 8, Satev. England, 180 W. Va. 342, 376 S.E.2d 548 (1988).

[1.
DISCUSSION
A. Initial Closing Argument

Thefird issueraisad by Mr. Adkins concerns adosng argument satement mede by the
prosecutor wherein the prosecutor indicated that Mr. Adkinsand histrid witness, Mr. Cooke, wereliars
The following statement was made by the prosecutor during the initial closing argument:

I nnocent misrecollection, that sort of thing. That’ sonething. If

itsanout and out lig it’ sanother. Ladiesand gentlemen, | submittoyou

that theonly two witnessesin thiscase who have been shownto beliars

is[sic] the Defendant and his witness, Mr. Cooke.

Mr. Adkinsreedily concedesthat hefailed to raise an objection to the closing argument

remark a trid. Thus, the Statearguesthat theissuewaswaived by Mr. Adkinsbecause of hisfalureto

’See Syllabus, Satev. Moose, 110 W. Va. 476, 158 S.E. 715 (1931) (“An attorney for the
date may prosecute vigoroudy aslong as he dedsfairly with the accused; but he should not become a
partisan, intent only on conviction. And, itisaflagrantabuseof hispostiontorefer, inhisargument tothe
jury, to material facts outside the record, or not fairly deducible therefrom.”).
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object a trid. Therulein Wes Virginiahaslong been that “[i]f elther the prosecutor or defense counsd
believesthe other hasmadeimproper remarksto thejury, atimely oljection should be made coupled with
arequest tothe court to ingruct thejury to disregard theremarks.” Syl. pt. 5, in part, Satev. Grubbs,
178 W. Va 811, 364 SE.2d 824 (1987). ThisCourt hasaso long held that “[f]ailure to maketimely and
proper objection to remarks of counsal made in the presence of thejury, during thetrial of acase,
conditutesawalver of theright to raise the question theresfter ether inthetrid court or in the gppellate
court.” Syl. pt. 6, Yunckev. Welker, 128 W. Va 299, 36 S.E.2d 410 (1945). Because of thesewell-
settled legd principles,® we deem thisissue waived for appellate review purposes’ See Satev. Davis,
205W. Va. 569, 586, 519 S.E.2d 852, 869 (1999) (“In view of our precedent, the defendant cannot

arguefor thefirg time on gpped that the prosecutor madeimproper remarks during the Stat€' sopening

Wedo not believetheissuetobe of such magnitudethat we must invokethe plain error doctrine.
“Theplanerror doctrineof W. Va R. Crim. P. 52(b), whereby the court may takenotice of plain errors
or defectsaffecting subgtantia rights athough they were not brought to the attention of the court].]” Syl.
pt. 4, in part, Satev. Grubbs, 178 W. Va. 811, 364 SE.2d 824 (1987). By itsvery nature, theplain
error doctrineisreserved for only themost egregiouserrors. Inorder “[tJotrigger gpplication of the' plain
error’ doctrine, there must be (1) an error; (2) that is plain; (3) that affects substantia rights, and (4)
serioudy affectsthefarness, integrity, or public reputation of thejudicia proceedings.” Syl. pt. 7, Sate
v. Miller, 194 W. Va. 3, 459 S.E.2d 114 (1995).

In Satev. Collins, 186 W. Va 1, 14, 409 SE.2d 181, 194 (1990), this Court made clear that
“thefact that awitnessmay beimpeached by aprior incondstent Satement or givestestimony & variance
with the State! switnesses does not give the prosecutor the abosolute right to brand thewitness aliar in his
cosngargument.” Callins, 186W.Va a 14,409 SE.2da 194. The Stat€ shrief cited saverd federd
cas=swhere courtshave permitted prosecutorsto usetheword “lying” or “liar” , with repect to testimony.
We note that those federd casesare consstent with Collins. That is, federd courts permit prosecutors
torefer toawitnessaslying, “so long asthe prosecutor sicksto the evidenceand refransfromgiving his
personal opinion.” United Statesv. Dean, 55 F.3d 640, 665 (D.C. Cir. 1995). Under Collins, a
prosecutor may, ingppropriatecircumgances, refer specificaly totestimony thet hasbeenshown a trid
tobealie. SeeSJatev. Dietz, 182 W. Va 544, 559 n.15, 390 S.E.2d 15, 29 n.15 (1990) (finding no
reversible error when the prosecutor described the defendant as aliar).
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gatement and closing argument.”); Satev. Young, 185 W. Va. 327, 349 n.25, 406 S.E.2d 758, 780
Nn.25 (1991) (finding defendant waived issue of improper remarks by the prosecutor during closing

argument because of failure to object).

B. Rebuttal Closing Argument

Mr. Adkins has also assigned error to remarks made by the prosecutor during the
prosecutor’ srebuttal dosing arlgument. Spedificdly, Mr. Adkins complains about the prosecutor informing
thejury that Mr. Adkinsand Mr. Cooke gavethe police satementsthat were” very different” fromther
trial testimony. The following exchange occurred regarding this matter:

PROSECUTOR: Changing Soriesto tekeaway hissdf defense-
-heand hisfriend arethe oneswho changed their storiesto givehima
claim of self defense. Thelr storiesto the police don’t support self
defense. Theonly Soriesthat support sef defense are the onesthey told
youonthiswitnessstand, which arevery different fromtheonesthey told
the police.

DEFENSE COUNSEL: Objection. Fectsnatinevidence. The
Defendant’ s statement to the police was not entered into evidence.

THE COURT: All right.

PROSECUTOR: Y our Honor, | questioned the Defendant about
his statements to the police. It wasn't--

THE COURT: I’'msoiry. Y ou can argue what you' ve questioned
him about. Y ou can’t make a quote from the statement.

Mr. Adkins contendsthat the prosecutor’ scomment “mided thejury that Adkins must
haveliedinhistestimony becausehisgtory tothepolicewas* very different,’ andthat it ‘ did not support
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sf-defense’™ Assuming, without deciding, that the prasecutor’ s comment was error, we do not believe

such an error warrants reversal of the judgment in this case.

ThisCourt hasheldthat “[&] judgment of convictionwill bereversed because of improper
remarks made by aprosecuting attorney to ajury that clearly prejudicethe accused or result in manifest
injustice.” Satev. Sephens, 206 W. Va. 420, 425, 525 S.E.2d 301, 306 (1999) (citing Syl. pt. 5,
Satev. Ochdtree, 170 W. Va 68, 289 SE.2d 742 (1982)). We recently held in Syllabus point 6 of
Sate v. Sugg, 193 W. Va. 388, 456 S.E.2d 469 (1995) that:

Four factors are taken into account in determining whether

improper prosecutorid comment isso damaging asto requirereversd: (1)

the degree towhich the prosecutor’ sremarks have atendency tomideed

thejury and to prejudice the accused; (2) whether the remarkswere

Isolated or extengve; (3) absent the remarks, the strength of competent

proof introduced to establish theguilt of the accused; and (4) whether the

commentswere ddliberately placed beforethejury to divert attentionto

extraneous matters.

Applying theugg factorsto theingant case, wefind the prosecutor’ sremarksclearly did
not mideadthejury or prejudicetheaccused. The prosecutor madean isolated comment thet testimony
by Mr. Adkinsand Mr. Cookewas“very different” from that giventothepolice. Thetrid court, upona
proper objection, quickly warned the prosecutor to confineargument to differencesinthewitnesses's
police gatementsthat were actudly demongtrated through tria testimony. No further broad statements
weremadeby the prosecutor. Furthermore, whilethe evidencein the casewas conflicting on many key

Issues, the prosecutor’ sevidencewas sufficient for thejury tofind Mr. Adkinsguilty beyond areasonable



doubt. We, therefore, declineto find reversibleerror.®> See Satev. Satterfield, 193 W. Va. 503, 516,
457 SE.2d 440, 453 (1995) (finding no reversble error when prosecutor misguoted the evidencerdating
to DNA test results); Sate v. Johnson, 187 W. Va 360, 364 n.7, 419 S.E.2d 300, 304 n.7 (1992)
(“The prosecutor’ sclosing statements did nothing more than point out inconsgstenciesin [defendant’ s

testimony.”).

V.
CONCLUSION
The judgment of conviction and sentence is affirmed.

Affirmed.

Anafootnoteto Mr. Adkins' brief he mentionsthat hefiled amotion for amistrid with thetrial
court after the prosecutor attempted to question a police officer regarding post-arrest slence by Mr.
Adkins “Althoughweliberdly condrue briefsin determining issues presented for review, issueswhich are
not raised, and those mentioned only in passing but are not supported with pertinent authority, are not
considered on appedl.” Satev. LaRock, 196 W. Va. 294, 302, 470 SEE.2d 613, 621 (1996). See
also Satev. Lilly, 194 W. Va. 595, 605 n. 16, 461 S.E.2d 101, 111 n. 16 (1995) (** casua mention
of anissuein abrief iscursory trestment insufficient to preserve theissue on gpped,’” (quoting Kost v.
Kozakiewicz, 1 F.3d 176, 182 (3rd Cir. 1993)).

7



