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SYLLABUSBY THE COURT

1. “‘Theadmisshility of testimony by an expert witnessisametter within the sound
discretion of thetrid court, and thetrid court’ sdecisonwill not be reversed unlessit isclearly wrong.’
Syllabus Point 6, Helmick v. Potomac Edison Co., 185 W. Va. 269, 406 S.E.2d 700 (1991), cert.
denied, 502 U.S. 908, 112 S. Ct. 301, 116 L. Ed. 2d 244 (1991).” Syllabuspoint 1, West Virginia

Division of Highways v. Butler, 205 W. Va. 146, 516 S.E.2d 769 (1999).

2. “The question of admissibility under Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993), and Wilt v.
Buracker, 191 W. Va. 39, 443 SE.2d 196 (1993), cert. denied, [511] U.S. [1129], 114 S. Ct. 2137,
128 L. Ed. 2d 867 (1994) only arisesif itisfirst established that the testimony dealswith ‘ scientific
knowledge ‘Sdentific’ impliesagrounding in the methods and procedures of sciencewhile ' knowledge
connotesmorethan subjective belief or unsupported speculation. In order to qualify as!!scientific
knowledge,"! aninferenceor assertion must be derived by the scientific method. Itisthecircuit court’s
respong bility initialy to determinewhether the expert’ s proposed testimony amountsto ‘ scientific
knowledge and, in doing S0, to andyze not what the experts say, but what bassthey havefor sayingit.”
Syllabus point 6, Gentry v. Mangum, 195 W. Va. 512, 466 S.E.2d 171 (1995).

3. Unless an engineer’ s opinion is derived from the methods and procedures of
science, hisor her tesimony isgenerdly congdered technicd in nature, and not scientific. Therefore, a

court conddering the admissibility of such evidence should not gpply the gatekegper andyss st forth by



this Court in Wilt v. Buracker, 191 W. Va. 39, 443 S.E.2d 196 (1993), and Gentry v. Mangum, 195

W. Va. 512, 466 S.E.2d 171 (1995).

4, “Indetermining who isan expert, adrcuit court should conduct atwo-gepinquiry.
Fr4, acircuit court must determine whether the proposed expert (8) meetsthe minima educationd or
experientid qudifications(b) in afield thet isrelevant to the subject under investigation (c) which will assist
thetrier of fact. Second, acircuit court must determine that the expert’ s area of expertise coversthe
particular opinion asto which the expert seeksto testify.” Syllabus point 5, Gentry v. Mangum, 195

W. Va. 512, 466 S.E.2d 171 (1995).



Davis, Justice:

Inthis products ligbility action, Mrs. Joyce A. Watson chalenges orders of the Circuit
Court of Cabd| County finding her expert witness aprofessond engineer, wasnot admissble, and granting
summary judgment infavor of the defendant based upon the albsence of admissble expert tetimony. We
conclude that the circuit court abused its discretion by relying, in part, on its application of the
Wilt/Daubert slandard for determining the admissibility of expert scientific testimony to excludethe
expat’ stesimony, asthat testimony wasfounded on technica and not scientific knowledge. Inaddition,
the circuit court abused itsdiscretion in concluding thet the engineer was not qudified to offer an opinion
asto the causation and enhancement of injuries sustained by the plaintiff’ sdecedent. Findly, becausewe
condudethe expart’ stedimony isadmissble, wefind thedrcuit court ered in granting summary judgment

and we remand this case for additional proceedings.

l.
FACTUAL AND PROCEDURAL HISTORY
OnApril 29,1996, plaintiff’ sdecedent, Carl Watson, was operating astand-up lifttruck®
for hisemployer, INCO AlloysInternationd, Inc. (hereinafter “INCO”). Mr. Watson wasusing the
lifttruck to load large coils of wire onto aflat-bed tractor trailer.? At some point during this operation, the

lifttruck backed off thesde of thetractor trailer, fel gpproximatdy fivefest, and landed on aconcretefloor.

The particular vehide usad by Mr. Watsonissimilar to astand-up forklift, but in place of
the forksit has a pole for lifting coils of wire.

Atisgpparently undisputed that Mr. Watson had nearly thirty years of experience operating
lifttrucks, including fourteen years operating the particular lifttruck that was involved in his fatal accid
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Mr. Watson was crushed in the accident, and immediatdly died? Hiswife, Joyce A. Watson (hereinafter
“Mrs Watson”), plaintiff below and gppellant herein, subbsequently filed suit in her capacity asadminisiratrix
of theestate of her husband, andin her ownright, againgt severd defendantsincluding Nacco Materias
Handling Group, Inc. (hereinafter “Nacco”),*themanufacturer of thelifttruck.>Mrs. Watson' sclaims
agang Nacco arethat thelifttruck was defectively designed in that wasnot equipped with sdedoors, and
that it did not provide appropriate warnings of what an operator should do in case of afdl. In support of
her contentions, Mrs. Watson intended to offer the expert testimony of Mr. John B. Sevart, alicensed
professonal engineer. Nacco opposed Mr. Sevart’ stestimony and filed amotioninlimineto haveit
exduded. By order entered January 28, 2000, the Circuit Court of Cabell County granted Nacco’ smoation
ontwogrounds Hrg, thedrcuit court conduded thet the testimony offered by Mr. Sevart onthe causation
and enhancement of Mr. Watson' sinjurieswasouts de hisexpertiseand not admissibleunder Rule 702
of the West Virginia Rules of Evidence. The circuit court explained:
Inthecaseat bar, theplaintiff offerswitness Sevart’ stesimony in
the areas of causation of injuriesand the enhancement of injuries. This
court believesthat witness Sevart’ stesimony inthesearessisoutsdehis
expertise. Therefore, because the court is of the opinion that medica
causation and injury enhancement testimony requirestestimony of a

medicd expert, thecourt will exdudewitness Sevart’ stestimony inthese
arees.

*There were no witnesses to the accident, so specific details of how it occurred are
unavailable. Followingtheaccident, thelifttruck wasfully tested and no mechanicd mdfunctionswere
discovered. Itisdillinusea INCO. Inaddition, it should be noted that Nacco gppearsto dioute that
the crushing of Mr. Watson was necessarily the cause of his death.

‘Other defendant’ snamed in Mrs Watson'slaw suit arenot involved intheinstant gpped.

Thelifttruck was actualy manufactured by Hyster Company in 1982. NaccoisHyder's
successor and has assumed liability for Hyster.
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Inaddition, the circuit court concluded that Mr. Sevart’ stestimony, as an expert engineer, on theissues
of desgn defectstothelifttruck and thelack of adequatewarningswas scientific, and thereforemudt fullfill
thestandards set forth in Gentry v. Mangum, 195W. Va 512, 466 S.E.2d 171 (1995). Inthisregard,
the circuit court further stated that it had reviewed Mr. Sevart’ sreport, his deposition testimony, and
documentsfiled by Mrs. Watson describing theintended purpose of Mr. Sevart’ stesimony. Thecourt
then explained that it

[did] nat find any basisto show theat any test was performed to show thet

theplaintiff exited thefork in themanner claimed by witness Sevart.

Furthermore, the court [did] not find any testimony to show thet any tests

whatsoever were performed to alow this court to determine whether

witness Sevart’ sopinionsreflect the use of the scientificmethod at all.

Therefore, any opinion on Sdedoorsand causdtive effect would haveno

scientific basis and would constitute witness Sevart’ s mere personad

opinion. Therefore, thiscourt must excludewitness Sevart’ stestimony
regarding design defects.

Basad upon thedrcuit court’ sexdusion of Mr. Savart’ stestimony, Nacco filed amation
for summary judgment aleging that, without the testimony of an expert witness, Mrs. Watson could not
sustain her burden under Morningstar v. Black & Decker Mfg. Co., 162 W. Va 857, 253 S.E.2d
666 (1979), to show that the decedent’ sinjuries were enhanced as a proximate result of adefect inthe
lifttruck hewas operating at thetime of the accident. Thecircuit court agreed, and by order entered on
March 8, 2000, granted summary judgmentinfavor of Nacco. Itisfromthe January 28, 2000, and March

8, 2000, orders of the Circuit Court of Cabell County that Mrs. Watson now appeals.



.
STANDARD OF REVIEW
Thiscaseisbeforeusfrom an order of thedrcuit court granting summeary judgment infavor
of Nacco. Our review of such an order isdenovo. Syl. pt. 1, Painter v. Peavy, 192W. Va 189, 451
SE.2d 755 (1994) (“A dreuit court’ sentry of summary judgment isreviewed denovo.”). Incongdering
the propriety of summary judgment inthis case, we gpply the same standard that isgpplied at thecircuit
court levd, that is“[g motion for summary judgment should be granted only when itiscdeer that thereis
no genuineissue of fact to betried and inquiry concerning thefactsisnot desrableto darify the gpplication
of thelaw.” Syl. pt. 3, Aetna Cas. & Sur. Co. v. Federal Ins. Co. of New York, 148 W. Va. 160,

133 S.E.2d 770 (1963).

Thedircuit court granted summary judgment in favor of Nacco based upon the court’s
exdudonof Mrs. Watson' sexpat witness Mr. Sevart. Thedreuit court found that, without theadmissble
testimony of an expert witness, Mrs. Watson was unable to meet her burden of establishing the dements
required to proceed with her product liability action. See Morningstar v. Black & Decker Mfg. Co.,
162 W. Va 857, 253 SE.2d 666. Inthe asenceof such testimony, thecircuit court reasoned, therewas
notriableissue of fact. Consequently, thefocus of Mrs Watson' s gpped isthe dircuit court’' sdecisonto
excludeMr. Sevart’ stestimony. When consdering the propriety of acircuit court’ sdecisonwhether to
admit the testimony of an expert witness, we will reverse only for a clear abuse of discretion:

“Theadmisshbility of testimony by an expert witnessisamaiter

within the sound discretion of thetrid court, andthetria court’ sdecigon
will not bereversed unlessitiscdearly wrong.” SyllabusPoint 6, Hemick
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v. Potomac Edison Co., 185 W. Va. 269, 406 S.E.2d 700 (1991),
cert. denied, 502 U.S. 908, 112 S. Ct. 301, 116 L. Ed. 2d 244 (1991).

Syl. pt. 1, West Virginia Div. of Highwaysv. Butler, 205 W. Va. 146, 516 S.E.2d 769 (1999). See
also Syl. pt. 3, Wilt v. Buracker, 191 W. Va. 39, 443 S.E.2d 196 (1993) (“*“*Whether awitnessis
qudified to gate an opinionisametter which retswithin the discretion of thetrid court and itsruling on
thet point will nat ordinarily be disurbed unlessit dearly gppearsthet itsdiscretion hasbeen abused” Point
5, gyllabus, Overtonv. Fidds, 145W. Va. 797 [117 SE.2d 598 (1960) ].” Syllabus Point 4, Hall v.
Nello Teer Co., 157 W. Va. 582, 203 S.E.2d 145 (1974)." Syllabus Point 12, Board of Education
v. Zando, Martin & Milstead, [Inc.,] 182W. Va 597, 390 S.E.2d 796 (1990).”); Syl. pt. 2, Morris
v. Boppana, 182W. Va 248, 387 SE.2d 302 (1989) (**Under W. Va R. Evid. 702, atrid judge has
broad discretion to decide whether expert testimony should be admitted, and wheretheevidenceis
unnecessary, cumulative, confusing or mideadingthetrid judgemay properly refusetoadmitit. Syllabus

point 4, Rozasv. Rozas, 176 W. Va. 235, 342 S.E.2d 201 (1986).”).

With due consderationfor the above quoted Sandards, wewill consder theissuesraised

by the parties.



1.
DISCUSSION

A. Applicability of Wilt v. Buracker to
Expert Witness Testimony Offered by Mrs. Watson

In deciding whether Mrs. Watson' s expert witness, Mr. Sevart, should be permitted to
tedtify regarding aleged desgn defectsto thelifttruck and thelack of adequate warnings, the circuit court
gppliedthegatekegping function for determining theadmissbility of expert scentifictetimony that wasfirst
adopted by this Court in Wilt v. Buracker, 191 W. Va. 39, 443 S.E.2d 196 (1993), and further
explained in Gentry v. Mangum, 195 W. Va. 512, 466 S.E.2d 171 (1995). After performing a

Wilt/Gentry analysis, the circuit court concluded that Mr. Sevart’ s testimony was inadmissible.

Mrs. Watson arguesthat thecircuit court erred by relying on the Wilt/Gentry standard
to exdude her expat’ stetimony. Because Mr. Sevart’ stestimorny waas based upon hiseducation, training,
experience, and areview of datareasonably relied on by enginesring experts, rather than on the scientific
method, Mrs. Watson contends thet the circuit court should have medeits determination under Rule 702
of theWes VirginiaRulesof Evidence. Shearguesfurther thet any argument regarding the methodol ogy
utilized by her expert in devel oping hisopinionsgo to thewe ght of histestimony and notitsadmissibility.
Nacco respondsthet the red questioniswhether Mr. Sevart should have been permitted to give expert
testimony based soldy upon thiseducation, training, and experiencein generd, and with complete disregard

for any reliable foundational basis for his opinion in the instant case.



InWlt v. Buracker, this Court adopted a standard that was established by the United
States Supreme Court in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct.
2786, 125 L. Ed. 2d 469 (1993). In thisregard, the Wilt Court held, in Syllabus point 2, that

Inandlyzing theadmissibility of expert testimony under Rule 702
of theWest VirginiaRulesof Evidence, thetrid court’ sinitid inquiry must
consider whether thetestimony isbased on an assertion or inference
derived from the sientific methodology. Moreover, the testimony must
berdevantto afact a issue. Further assessment should then be madein
regard to the expert testimony’ sreliability by consderingitsunderlying
scientific methodology and reasoning. Thisindudesan assessment of (a)
whether the scientific theory and its conclusion can be and have been
tested; (b) whether thescientifictheory hasbeen subjected to peer review
and publication; (c) whether thescientific theory’ sactud or potentid rate
of error isknown; and (d) whether the scientific theory isgenerally
accepted within the scientific community.

191 W. Va. 39, 443 S.E.2d 196.

We later clarified our Wilt holding by explaining:

The question of admissibility under Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d
469 (1993), and Wilt v. Buracker, 191 W. Va. 39, 443 S.E.2d 196
(1993), cert. denied, [511] U.S. [1129], 114 S. Ct. 2137, 128
L. Ed. 2d 867 (1994) only arisssif itisfirg established thet the testimony
dedswith“saentificknonledge” “ Saentific’ impliesagroundinginthe
methods and procedures of sciencewhile*knowledge’ connotesmore
than subjectivebdlief or unsupported speculation. Inorder to qudify as
klggientific knowledge,™ aninference or assertion must bederived by the
scientific method. Itisthe circuit court’ sresponsibility initially to
determinewhether theexpert’ sproposad testimony amountsto® sientific
knowledge’ and, in doing o, to anayze not what the expertssay, but
what basis they have for saying it.

Syl. pt. 6, Gentry v. Mangum, 195 W. Va. 512, 466 SE.2d 171. AsGentry plainly demonstrates,



the Wit gatekeeper function “only arisesif it isfirg established that the testimony dedlswith ‘ scientific

knowledge.”” Id.

Inthe present case, thedrcuit court reviewed Mr. Sevart’ sdepodition testimony and other
documentsre ated to histestimony and concluded that, because Mr. Sevart would testify asanexpertin
thefield of engineering, hisproposed testimony was scientific and, therefore, subject to aWIt/Gentry
andyss. Wehavesmilarly reviewed Mr. Sevart’ sdepostion, hisreport, the partiesarguments, and
relevant case law, and wefind that the circuit court erred in determining that his proposed testimony was
scientific. We obsarve nothing in the record before us demondrating that Mr. Sevart’s expert opinion
testimony is* ground[ed] in the methods and procedures of science” Syl. pt. 6, in part, Gentry. Aswe
found in Gentry, “[t]he proffered testimony sub judice does not present the kind of ‘junk science
problem that Daubert/Wilt meant to address.” 195 W. Va. at 526, 466 S.E.2d at 185. Here, Mr.
Sevat did not base histesimony on any type of testing thet utilized the scientific method, rather hisopinion
wasbasad on hiseducation, yearsof experience, review of over onethousand accidentsinvolving thetype

of machinery herein involved, and hisreview of reports involving the instant accident.

Inaddition, and contrary to thedrcuit court’ sconduson, we observethat numerous courts,
Including the Supreme Court of the United States, have generaly considered testimony inthefield of
engineering as technicd rather than scientific. In Kumho Tire Company, Ltd. v. Carmichadl, the
Supreme Court of the United States acknowl edged that, while“ disciplines such as enginearing rest upon

scientific knowledge,” 526 U.S. 137, 148, 119 S, Ct. 1167, 1174, 143 L. Ed. 2d 238, 250 (1999),
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engineersare not scientists and, therefore, the Court had to determine how itsprior holding in Daubert
applied to “the testimony of engineersand other expertswho are not scientists.” 526 U.S. a 141, 119

S.Ct.at 1171, 143 L. Ed. 2d at 246.°

Smilary, inapre-Kumho case’ before the United States District Court for the Didtrict of
South Caralina, the court was faced with aquestion very smilar to that now before this Court. Thornton
v. Caterpillar, Inc., 951 F. Supp. 575 (1997). The Thornton court was presented with adefense
moationto exdudeor limit thetestimony of an enginear pertaining to design flawvsin abucket loader and the
lack of adequate warningsaccompanying that piece of equipment. Thedefenseargued that theexpert’s
testimony should beexcduded under the Daubert guiddines. Thedigtrict court, however, refused to gpply
Daubert. Thecourt concluded that “[ €] ngineerscan be classfied as possessing ether technicd or other
speaidized knowledge but by definitionthey can never belegitimatdy dassfied asscientids” Thornton,
951 F. Supp. at 577. By way of explaining its conclusion, the court elaborated:
Random House Dictionary defines “technical” asanything
“pertaning to or connected with themechanicd or indudrid artsand the
applied sciences.”® Technica knowledgeisthe knowledgeof these

mechanical and industrial arts and the applied sciences.

Random House Dictionary defines one who specidizesasone

®See infra note 11.

Itissignificant that thisisapre-Kumho case. Before Kumho was handed down by the
Supreme Court of the United States, the tandardsfor theadmissibility of expert tesimony inthefederd
courtsand in West Virginiawere bascaly the same. Following Kumho, however, the federd sandards
differ significantly from the standards in effect in West Virginia. Seeinfra note 11.

8Random House Dictionary of the English Language 1950 (2d ed. 1987).
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who pursues“ some special line of study, work, etc.”'® Specialized

knowledgerefersto any knowledgefocused on aparticular areaof Sudy,

profession, or experience.

Scientific knowledgediffersfrom technical and specialized

knowledgeinthatitisavaidation. Scentific knowledgeisthe processof

formulating a hypothesis and then engaging in experimentation or

observation to verify or falsify that hypothesis. Itisthisknowledge

garnered from experimentation and observation that was offered as

evidence in Daubert.
Id. (footnotenumbersdtered fromorigind). Findly, thecourt opinedthat “[p]laintiff’ sexpert, Dr. Mevin
K. Richardson, Ph.D. isamechanica enginear who has given opinionswith regard to design and lack of
adequatewarning. Thistypeof expertiseisdearly not withinthenarrowly limited areaof unique, untested
and novel scientific evidence as enunciated in Daubert.” 1d. at 578. See also Rudd v. General
Motors Corp., No. CIV.A.00-T-105-E, 2001 WL 65259, at *4 (M.D. Ala. Jan. 19, 2001)
(acknowledging that engineering isnot scientific as contemplated in Daubert by stating that “ Kumho
affirmedthepotentid goplicability of the Daubert factorsto tesimony that istechnicd -, engineering-, or
experienced-based, the Kumho Court dso madeit clear that . . . the Daubert-type anaysis should not
be usad to disfavor expert testimony grounded in experience or engineering practice rather than in pure
scientific theory.”); Saad v. Shimano Am. Corp., No. 98 C 1204, 2000 WL 1036253, a *4 (N.D. Ill.
Jduly 24, 2000) (mem. op.) (demondrating recognition that engineering isnot Daubert type science by
commenting, with regard to the gpplication of Kumho, “[t]he Daubert standard appliesto al expert

testimony, whether it relatesto areas of traditiond scientific competence or whether it isfounded on

engineering principles or other technica or specidized expertise.”); Dartey v. Ford Motor Co., 104

’Random House Dictionary of the English Language 1831 (2d ed. 1987).
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F. Supp. 2d 1017, 1021 (N.D. Ind. 2000) (recognizing distinction between scientific and engineering
evidenceby explaining that “[t]he Supreme Court in Daubert and morerecently in Kumho. . . provided
further guidance on the court’ stask under Fed. R. Evid. 702, by emphasizing the district court’s
‘gatekegping’ functionto ensurethat expert testimony, beit traditiond scientific evidenceor founded on
engineering principles or other technical or specialized knowledge, is both reliable and
relevant” (emphasisadded) (citing Kumho, 526 U.S. a 141, 119S. Ct. at 1171 and 1176)); Pillowv.
General MotorsCorp., 184 F.R.D. 304, 306 (E.D. Mo. 1998) (distinguishing scientific evidence from
testimony of engineers by observing, in apre-Kumho opinion, that “[a]Ithough the Supreme Court’s
decisoninDaubertinvolved* scientific’ evidence, theEighth Circuit hassmilarly appliedtheteachings
of Daubert to cases involving expert testimony from engineers--seemingly involving
‘technical or other specialized knowledge.’” (emphasis added) (citations omitted)); Fireman's
Fund Ins. Co. v. Xerox Corp., 30 F. Supp. 2d 823, 829 (1998) (finding expert engineer’ s testimony
was nat based upon saentific knowl edge because engineer was* not relying on any particular methodology
or techniquefor hisexpert testimony. . . . Rather, [he] reached hisexpert conclusonsby drawing upon
generd eectrica engineering principlesand histwenty-five years of experienceinvestigating electrica

accidents.” (interna citation omitted)).*

Based upon the foregoing, we hold that unless an enginear’ sopinion is derived from the

methodsand proceduresof science, hisor her testimony isgeneraly consdered technicd innature, and

9But see Gammill v. Jack Williams Chevrolet, Inc., 972 SW.2d 713, 721 (Tex.
1998) (stating that “[m]echanical engineering is science’).
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not scientific. Therefore, acourt consdering the admissibility of such evidence should not apply the
gatekeeper andysis s forth by this Court in Wt v. Buracker, 191 W. Va. 39, 443 SE.2d 196 (1993),

and Gentry v. Mangum, 195 W. Va. 512, 466 S.E.2d 171 (1995)."

"The United States Supreme Court, in Kumho Tire Company, Ltd. v. Carmichadl,
526 U.S.137,119S. Ct. 1167, 143 L. Ed. 2d 238 (1999), ultimately concluded that the gatekeeper
function of Daubert a so gpplied to expert testimony based ontechnica or other speciaized knowledge.
In responseto Daubert and Kumho, Rule 702 of the Federd Rulesof Evidencewasamended, effective
December 1, 2000, to read as follows:

If scientific, technicd, or other specidized knowledge will assst
thetrier of fact to understand the evidence or to determine afact inissue,
awitnessqudified asanexpert by knowledge, skill, experience, training,
or education, may tedify thereto intheform of an opinion or otherwisg, if
(1) thetestimony isbased upon sufficient factsor data, (2) thetestimony
isthe product of rdlidble principles and methods, and (3) the witnesshas
applied the principles and methods reliably to the facts of the case.

To date, this Court has declined to adopt the current federa practice, asexpressed in
Kumho, of gpplying the Daubert/\MIt gatekeeper function to expert testimony based upon technica or
other speciaized knowledge. See, e.g., West Virginia Div. of Highwaysv. Butler, 205 W. Va.
146, 151-52 n.4, 516 SE.2d 769, 774-75 n.4 (1999) (“We decline to adopt the Kumho andlysisin this
cae”). Atthistime, themgority declinesto expresdy address whether we will adopt the new federd
procedureregarding expert testimony. However, the author of thisopinion, separatefrom the mgority,
doesnot believethat Kumho would beadesth knell to the admission of non-scientific expert testimony.
See Jones v. Patterson Contracting, Inc., 206 W. Va. 399, 407, 524 S.E.2d 915, 923 (1999)
(Davis, J,, concurring in part, dissenting in part). Indeed, Kumho hasbeen gpproved by amgority of date
courtswho havetaken it under consderation. See M.G. Bancorporation, Inc. v. Le Beau, 737 A.2d
513 ( Ddl. Super. Ct. 1999) (approving Kumho with discussion); Goodyear Tire and Rubber Co. v.
Thompson, 11 SW.3d 575 (Ky. 2000) (same); Independent Fire Ins. Co. v. Sunbeam Corp., 755
S0. 2d 226 (La. 2000) (same); Case of Canavan, 733 N.E.2d 1042 (Mass. 2000) (same); Sate .
Southern, 980 P.2d 3 (Mont. 1999) (same); Gilson v. Sate, 8 P.3d 883 (Okla. Crim. App. 2000)
(same), petition for cert. filed (Okla. Jan. 16, 2001) (No. 00-8369); DiPetrillo v. Dow Chem. Co.,
729 A.2d 677 (R.I. 1999) (same); First Western Bank Wall v. Olsen, 621 N.W.2d 611 (S.D. 2001)
(approving Kumho without discusson); Kroger Co. v. Betancourt, 996 SW.2d 353 (Tex. App. 1999)
(approving Kumho with discussion); Sate v. Kinney, 762 A.2d 833 (Vt. 2000) (same); Bunting v.
Jamieson, 984 P.2d 467 (Wyo. 1999) (same). But see Logerquist v. McVey, 1 P.3d 113 (Ariz.

(continued...)

12



*(...continued)
2000) (rgjecting both Kumho and Daubert); Bahurav. SE.W. Investors, 754 A.2d 928 (D.C. 2000)
(same); Goeb v. Tharaldson, 615 N.W.2d 800 (Minn. 2000) (same); Long v. Missouri Delta Med.
Ctr., 33 SW.3d 629 (Mo. Ct. App. 2000) (same).

The author of this opinion believesthat it isthe restrictive interpretation of Kumho
anticipated by some commentatorsthat iscausng confuson. See, eg., AdamJ. Segd, Note, SHtting
Limits on Judicial Scientific, Technical, and Other Specialized Fact-Finding in the New
Millennium, 86 Corndll L. Rev. 167 (Nov. 2000); Mark Lewisand Mark Kitrick, Kumho Tire Co.
v. Carmichael: Blowout from the Overinflation of Daubert v. Merrell Dow
Pharmaceuticals, 31 U. Tol. L. Rev. 79 (Fall 1999). However, there are two specific reasons that
Kumho does nat redlidticaly present any new barrier to the admissibility of expert testimony thet isbased
ontechnicd or other specidlized knowledge. Firg, theKumho test isaflexible onethat doesnot require
goplication of the specific factors suggested in Daubert, which were dso intended to be goplied flexibly.
The Kumho Court itself stated:

We agree with the Solicitor Genera that “[t]he factors identified in
Daubert may or may not be pertinent in assessing reliability, depending
onthenatureof theissue, theexpart sparticular expertise, and thesubject
of his[or her] testimony.” . .. Thecondusion, inour view, isthat we can
nather ruleout, nor rulein, for dl casesand for dl timethe gpplicatility of
the factors mentioned in Daubert, nor can we now do so for subsets of
cases categorized by category of expert or by kind of evidence. Too
much depends upon the particular drcumstances of the particular casea
issue.

526 U.S. at 150, 119 S. Ct. at 1175, 143 L. Ed. 2d at 251-52. Seealsoid. at 152, 119 S. Ct. at 1176,
143L. Ed. 2d a 252 (concdluding “thetrid judgemust have consderableleaway indecidinginaparticular
casehow to go about determining whether particular expert testimony isrdiable”). Second, Kumho, as
an extension of Daubert, gppliesonly to expert testimony that isnot subject to judicia notice. See
Daubert v. Merrell Dow Pharm,, Inc., 509 U.S. 579, 592 n.11, 113 S. Ct. 2786, 2796 n.11, 125
L. Ed. 2d 469, 482 n.11 (“ Of course, well-established propositionsarelesslikey to be chalenged than
thosetha arenovel, and they aremorehandily defended. Indeed, theoriesthat are so firmly established
asto haveattaned the status of scientificlaw, such asthelawsof thermodynamics, properly are subject
tojudicia notice under Federal Rule of Evidence 201.”); Gentry v. Mangum, 195 W. Va 512, 522,
466 S.E.2d 171, 181 (“Actualy, most scientific validity issueswill be resolved under judicia notice
pursuant to Rule 201. Indeed, modt of the casesin which expert tesimony isoffered invalve only qudified
expertsdisagreaing about the interpretation of datathat was obtained through standard methodol ogies.
(continued...)
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Applying theforegoing holding, we concludethat thecircuit court wasdearly wrongin
gpplying aWlt/Gentry gatekeeper analyssto thetestimony of Mr. Sevart. Rather, the proper andysis
of theadmisshility of Mr. Sevart’ stedimony isconducted pursuant to Rule 702 of the Wes VirginiaRules
of Evidence. Rule702 gates “[i]f saentific, technicd, or other gpecidized knowledgewill assg thetrier
of fact to understand the evidence or to determine afact in issue, awitness qudified as an expert by
knowledge, skill, experience, training, or education may testify thereto intheform of an opinion or
otherwise” Wehave previoudy interpreted Rule 702 as containing three mgor requirements. “(1) the
witnessmust bean expart; (2) theexpert must testify to scientific, technica or pecidized knowledge and

(3) the expert testimony must assist thetrier of fact.” Gentry, 195W. Va at 524, 466 SE.2d at 183.

Astothefirg requirement of Rule 702, thedrcuit court has acknowledged thet thereisno
dispute between the partiesthat Mr. Sevartisqualified to testify asan expert engineer. Inaddition, asto
the second requirement, we have determined, asexplained above, that Mr. Sevart’ stesimony istechnicd
innature. Consequently, wemugt addressonly thefind requirement of whether histestimony “will asss
thetrier of fact to understand the evidence or to determineafactinissue” W.Va R. Evid. 702. See

also Syl. pt. 1, Satev. McCoy, 179 W. Va 223, 366 SE.2d 731 (1988) (“ Expert testimony that helps

H(...continued)

Daubert/Wilt isunlikely to impact upon those cases. Therefore, circuit courtsare right to admit or
exdudeevidencewithout ‘ renventingthewhed’ every timeby requiring partiesto put on full proof of the
vdidity or invaidity of scientific prindples. Wherejudidd noticeisgppropriate, thedrcuit court should use
it.” (footnote omitted)); Syl. pt. 1, Wilt v. Buracker, 191 W. Va 39, 443 SE.2d 196 (“Under Rule 702
of theWest VirginiaRules of Evidence, thereisacategory of expert testimony based on scientific
methodol ogy that isso longstanding and generdly recognized thet it may bejudicidly noticed and, atrid
court need not ascertain the basis for its reliability.”).
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thejury to undersand the evidence or determine afact inissueisadmissble under West VirginiaRule of

Evidence 702.”).

It has been acknowledged that “ [ t]estimony from an expert ispresumed to be hdpful.” 11
Franklin D. Cleckley, Handbook on Evidence for West Virginia Lawyers 8 7-2(A)(2), at 32 (3d
ed. 1994) (citing Kopf v. Skyrm, 993 F.2d 374, 377 (4th Cir. 1993)). Basically, the helpfulness
requirement Smply meansthat the testimony does not concern something that iswithin the common
knowledge and experience of alay juror. Cleckley, supra 8 7-2(A)(2), at 32-34. Beyond that, the
question of whether expert testimony will assst thetrier of fact goesprimarily to therdevance of the
evidence. Id. at §7-2(A), at 23 (citing Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 113
S. Ct. 2786, 125 L. Ed. 2d 469 (1993)). See also Wilt v. Buracker, 191 W. Va. 39, 46 n.12, 443
S.E.2d 196, 203 n.12 (“Aswe gated in Gilman v. Choi, 185 W. Va. 177, 179, 406 S.E.2d 200, 202
(1990)[, overruled on other grounds by Mayhorn v. Logan Med. Found., 193 W. Va. 42, 454
S.E.2d 87 (1994)]: ‘Rule702 of theWest Virginia Rulesof Evidence. . . isconcerned primarily with
therelevancy of expert testimony. Seesyl. pts. 1-2, Satev. McCoy, 179 W. Va. 223, 366 S.E.2d

731 (1988). (Emphasis added).”).

TheRulesof Evidencethemsdvesdefinewha ismeant by “rdevance” Inthisregard, the
Rulesgate “‘[r]eevant evidence’ meansevidence having any tendency to maketheexistence of any fact
that isof conssguence to the determination of the action more probable or less probable than it would be

without the evidence.” W. Va. R. Evid. 401. Thisstandard isalibera one that favors admissibility:
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Under Rule 401, evidence having any probative value whatsoever can
satisfy the relevancy definition. Obvioudly, thisisaliberal standard
favoring abroad policy of admissibility. For example, the offered
evidence does not haveto makethe existence of afact to be proved more
probablethan not or provideasufficient bassfor sending theissueto the

jury.
McDougal v. McCammon, 193 W. Va. 229, 236, 455 S.E.2d 788, 795 (1995).

Inthe ingant case, Mrs. Watson has asserted two basic clams againgt Nacco: that the
lifttruck was defectively designed, and that Nacco did not provide approprigte warnings. Mr. Sevart's
proposed testimony addresses both of theseissues. We bdievetha questionsinvolving thedesign of and
gopropriatewarningsfor lifttrucksare not within the common knowledge and experienceof alay juror.
Cleckley, supra 8 7-2(A)(2), at 32-34. Certainly, therefore, Mr. Sevart’ s proposed testimony would
likely ad thetrier of fact in making its determinations of whether thelifttruck wasin fact defectiveand
whether it lacked gppropriatewarnings. Consequently, wefind thecircuit court erred, and abused its
discretion, inexcluding Mr. Sevart’ stestimony on thetopics of design defect and lack of adequate

warnings.

Nacco argues a great length that Mr. Sevart’ stestimony should be excluded because his
opinionsareunrdiable. Inthisrepect, Nacco basicdly contendsthat Mr. Sevart falled to performany test
or other method of studying the accident, that hisopinionsasto how Mr. Sevart was g ected fromthe
lifttruck and how hisfatd injuries occurred have no basi's, and that he has offered no evidence supporting

his contention that his proposed doors and warnings have been shown to enhancethe sefety of astand-up

16



lifttruck operator under circumstances similar to those involved in Mr. Watson’ s accident.

Wehave previoudy discussed s milar complaintsregarding expert tesimony and, with
regard to any lack of knowledge on the part of the expert, we have stated:

Any lack of knowledge. . . goesto thewe ght of thetestimony andnot its

admissibility. Once[an expert] testifies. . . the [opposing party] can

cross-examine[the expert] and revea any weaknessesin his[or her]

opinion. “Onceawitnessis permitted to tedtify, it iswithin the province

of thejury to evaluate the testimony, credentials, background, and

qudificationsof thewitnessto addressthe particular issuein question.

Thejury may then assgn thetestimony suchweight and vdueasthejury

may determine.”
West Virginia Div. of Highways v. Butler, 205 W. Va. 146, 152, 516 S.E.2d 769, 775 (1999)
(quoting Cargill v. Balloon Works, Inc., 185 W. Va. 142, 147, 405 S.E.2d 642, 647 (1991)). We
havesmilarly declared that “ [d]igoutes asto the strength of an expert’ scredentids, meredifferencesinthe
methodology, or lack of textud authority for the opinion go to waght and not to the admissibility of their
testimony.” Gentry, 195W. Va. at 527, 466 S.E.2d at 186. Seealso Cleckley, supra87-2(A)(1)
a 25 (* an expert doesnot need persond, firs-hand knowledge to render an opinion.”); 1d. a 29 (*One
knowledgeable about aparticular subject need not be precisdy informed about dl the detalls of theissues
raised in order to offer an opinion but merely possess enough information to assist thejury. Whether the
witnessisthe best expert witness on the specific subject isamatter that goesto weight of testimony and

not to qualifications.”).

Wefindthat Nacoco' scriticdsmsaddresstheweight and not theadmissbility of Mr. Sevart's
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tesimony. Consequently, Nacco should addressitscriticiamsof Mr. Sevart’ stesimony at trid through
traditional methods such as vigorous cross-examination, rebuttal testimony by its own expert, and
indructionson Mrs. Watson' sburden of proof. See Gentry, 195W. Va a 525-26, 466 SE.2d a 184-
85 (discussing liberd thrust of rulesand admissibility of expert tesimony, and noting that “* [c]onventiond
devices,’ likevigorous cross-examination, careful instructions on the burden of proof, and rebuttal
evidence, may bemoregppropriateinstead of the‘wholesdeexcluson’ of expert testimony under Rule

702.” (citing Daubert, 509 U.S. at 596, 113 S. Ct. at 2798, 125 L. Ed. 2d at 484)).

B. Expert Testimony by Engineer on Causation and Enhancement of Injuries

According to his preliminary report and deposition testimony, Mrs. Watson's expert
witness, Mr. Sevart, would testify at trid that Mr. Watson' sinjurieswere caused or enhanced by certain
defectsin thelifttruck he was operating at thetime of hisdeath, namely the lack of side doorsand of
adequatewarningsonwhat to doin theevent thelifttruck should tip over. Specificdly, Mr. Sevart opines
that Mr. Watson could have avoided being crushed in the accident by staying inside the operator’s
compartment. AccordingtoMr. Sevart, Sdedoorswould havekept Mr. Watsoningdethat compartment,
and an gppropriate warning would haveingructed him to Say ingde thelifttruck, brace himsdlf, and leen

away from the direction of thetip or fall.*?

Mr. Sevart gated in his depostion thet he based hisopinion, in part, on an OSHA report

AMIr. Sevart named numerous standards that he believed were violated by the aosence of
such awarning.
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of theaccident. The OSHA report contained adescription of the accident, the measurement of the height
of thefdl, and lised Mr. Watson' s cause of death as severe crushing. In addition, Mr. Sevart relied on
hisreview of morethan onethousand accident reportsinvol ving tand-up lifttrucks, hisbackgroundand
experience(particularly hisexperiencein desgning operator protective sysemsfor numeroustypesof off-
road machines), technical literature on operator protection for on-road and off-road vehicles® and “the
basic concept that it takes energy to causeinjury, and if you keep the energy of the forklift out of the
operator’ sbody then the operator isonly going to havethoseinjuriesthat hisbody would cause”* Asto
the severity of Mr. Watson' sinjuries, Mr. Sevart specifically opined that “[i]f adoor had been present |

would expect Mr. Watson to have experienced some soft tissuetypeinjuries, but nothing of apermanently
disabling nature.” *> He a so observed that Mr. Watson was probably gected out the sideof thelifttruck.

Mr. Sevart based this opinion on the height of the front console and the rear of the vehicle, which Mr.

Sevart felt were high enough to restrain the operator, and the position where Mr. Watson was actualy

caught under the vehicle.

MIr. Sevart explained that thisliterature included reports on the effectiveness of operator
protective sysemsand thetolerance of thehuman body tofals. Hedso explained that aconsciousperson
canfal goproximatdy tenfeet beforethereisahigh probability of savereinjury because*thehuman body
has acertain degree of compliance, which reducestheshock or impact into the body,” and aconscious
person “can control that to a certain extent.” Mr. Watson fell approximately five feet.

“Mr. Sevartexplained that if Mr. Watson had stayed insidethelifttruck during thefall, the
force of energy to which he would have been exposed was his weight multiplied by the drop height.

Upon more specific questioning, Mr. Sevart opined that if thelifttruck driven by Mr.
Watson had been equipped with Sdedoorsand if Mr. Watson made no attempt to restrain himsdlf, “he
could possibly have some broken bones. Particularly to upper extremity or facia bones,” and broken
bonesinhisarms. He also stated that he did not believe that Mr. Watson would have suffered broken
bonesin the neck or shoulders. He opined that these injuries would have resulted from Mr. Watson's
contact with the inside of the operator’s compartment of the lifttruck.
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Thedircuit court andyzed Mr. Sevart’ stestimony under Rule 702 of the West Virginia
Rules of Evidence and concdluded thet, while Mr. Sevart qudified asan expert in thefidd of enginearing,
his*testimony in the areas of causation of injuries and the enhancement of injuries’ was*outside his
expertise” Thedircuit court opined that “medica causation andinjury enhancement testimony requires
tesimony of amedicd expert.” Conseguently, the court excdluded thet portion of Mr. Sevart’ stesimony

related to causation and enhancement.

Mrs. Watson arguesthat the drcuit court erred in condluding Mr. Sevart wasnot qudified
totegtify regarding the cauisation and enhancement of injuries. Mrs. Watson assertsthat, contrary to the
circuit court’s conclusion, such testimony does not require amedica expert. She contends that Mr.
Savat’ sextensve experiencein forklift desgn and indudtrid accident casesqudifieshim to providethis
testimony. Nacco respondsthat Mr. Sevart hashad no training in medical scienceand, therefore, lacks
the qudificationsto render an opinion asto the cause of Mr. Watson' sdeath or the enhancement of his
injuries. Conseguently, thedrcuit court correctly exduded Mr. Sevart’ stestimony that his proposed design

changes would have saved Mr. Watson’s life.*

9 n addition, Nacco raisesthe question of whether Mr. Watson' sdeath actudlly resulted
from hisbeing crushed by thelifttruck, or whether, considering hismedicd higtory, there may have been
someother cause. Wefind this point does not preclude Mr. Sevart from rendering his opinion regarding
thedleged defectivenessof thelifttruck and the resulting causation or enhancement of Mr. Watson's
injuries. 1t would appear that, whether or not they were the actua cause of Mr. Watson' s degth, the
crushing injuries he sustained were sufficient to cause desth, and, aswe undergtand them, Mr. Sevart's
theoriesarethat if thelifttruck had not been defective, then Mr. Watson would not have been crushed.
These are, of course, issues for the jury to decide.
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InGentry v. Mangum, 195W. Va 512, 466 S.E.2d 171 (1995), this Court conducted
araher thorough review of therequirementsnecessary for awitnessto quaify asan expert. In Syllabus
point 5 of Gentry we held:

Indetermining whoisan expert, adircuit court should conduct atwo-sep

inquiry. Frgt, adreuit court must determinewhether the proposed expert

(@ meatstheminimd educationd or experientid qudifications(b) inafidd

thet isrdevant to the subject under investigetion (¢) which will assst the

trier of fact. Second, a circuit court must determine that the

expert’'s area of expertise covers the particular opinion as to

which the expert seeks to testify.

(Emphasisadded). With regard to the second part of the above quoted test, we further explained in
Gentry that
Thesecond part of theexpert qudification criteriaisassuring thet

theexpert hasexpertiseintheparticular fiedldinwhich hetestifies. Here

too, adrcuit court hasreasonable discretion. In discussng how much of

aspecidis should the expert be, acircuit court must dways remember

that the governing principleiswhether the proffered testimony can assst

thetrier of fact. Necessaxily the* hdpfulness’ gandard callsfor decisons

that arevery muchad hoc, for the question isawayswhether aparticular

expert can help resolve the particular issue at hand.
195W. Va 512, 526, 466 SE.2d 171, 185. Moreover, the Gentry Court recognized thet the Rules of
Evidenceareliberd and that atrid court should* err onthe Sde of admissbility.” 195W. Va a 525, 466
SE.2d a 184 (“Wha must be remembered, however, isthat thereisno ‘best expert’ rule. Because of
the‘liberd thrus’ of the rules pertaining to experts, circuit courts should err on the Sde of admissibility.”
(citing 1l Franklin D. Cleckley, Handbook on Evidence for West Virginia Lawyers § 7-2(A), at
24 (‘' [tlhisgtandard isvery generous and followsthe generd framework of thefederd ruleswhich favors

the admissibility of all relevant evidence'))). In addition, the Gentry court observed that

21



“Wes VirginiaRule of Evidence 702 enunciatesthe gandard by
which the qualification of an individual asan expert witnesswill be
determined. 1t cannat encompassevery nuance of agpedific factud matter
or apaticular individud sought to bequdified. It smply requiresthet the
witnessmus, through knowledge, skill, experience, training, or education,
possessscientific, technicd, or other specidized knowledgewnhich will
as3d thetrier of fact to understand the evidence or to determineafact in
issue. It cannot be interpreted to require . . . that the
experience, education, or training of the individual be in
complete congruence with the nature of the issue sought to be
proven.”

195W. Va a 525, 466 S.E.2d at 184 (emphasis added) (quoting Cargill v. Balloon Works, Inc., 185

W. Va 142, 146-47, 405 S.E.2d 642, 646-47 (1991)).

Aswe acknowledged in Gentry, pursuant to Rule 702, an expert may testify if heor she
is“*qualified asan expert by knowledge, kill, experience, traning, or education.”” 195W. Va at 520,
466 S.E.2d at 179 (quoting W. Va. R. Evid. 702). It has been noted that the usein Rule 702 of the
digunctive“or” dlowsan expert to be qudified by any of thefivemethodslisted. Seell FranklinD.
Cleckley, Handbook on Evidence for West Virginia Lawyers 8§ 7-2(A)(1), at 24 (1994)
(“[Inesmuch astheruleis digunctive, a person may qudify to render expert tesimony inany oneof the
fivewaysligted.”). Congdering thesecriteriaand thelibera thrust of Rule 702 that was described in
Gentry, wefind that Mr. Sevart isqudified to givetrid tesimony, comparable with thet contained in his
deposition, regarding the causation and enhancement of Mr. Watson'sinjuries. See, eg., Tracy v.
Cottrel exrd. Cattrell, 206 W. Va. 363, 524 S.E.2d 879 (1999) (concluding that circuit court erred
In excluding testimony of nonmedical coroner regarding cause of death); West Virginia Div. of

Highwaysv. Butler, 205W. Va. 146, 516 S.E.2d 769 (1999) (finding lower court erred by refusing
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to alow testimony on value of property by corporate real estate manager who was not alicenced

appraiser).

Intheindant case, Mr. Sevart explained that, in addition to hisengineering education and
training, he had examined reports of morethan onethousand acadentsinvolving gand-up lifttrucksand had
andyzed theinjuriesthat resulted from those accidents. We condudethat hisexperiencein andyzing so
many accidentsinvolving thetypeof equipment hereininvolved, dong with the knowledge he possesses
regarding theforcesto which ahuman body isexposed under cartain circumdances, such asafdl, qudify
him to offer an opinion asto the extent of injuriesthat would have been expected had Mr. Watson sayed
withintheoperator’ scompartment of thelifttruck. Mr. Sevart’ stestimony inthisregard doesnot rely upon
mediicd theoriesor diagnosis, rather heplainly limited hisopinion tohisunderstanding of theaforementioned
forcesand hisreview of smilar accidents. See, e.g., Ault v. Navigtar Int’| Transp. Corp., 880 F.2d
414 (6th Cir. 1989) (“Table of Decisons Without Reported Opinions’), available at 1989 WL 84337
(unpublished opinionfinding that evidenceregarding survivahility of accident did not requiremedica expert
and tesimony on theissue offered by an accident recongtruction expert was admissible); Roev. Deere
& Co., Inc., 855 F.2d 151 (3d Cir. 1988) (concluding thet lower court abusad its discretion by exduding
Mr. Sevart’ s expert opinion testimony regarding extent of injuriesthat would have been sustained if

equipment in question had been equipped with safety equipment advocated by Mr. Sevart).'’

Although Nacco has cited caseswhere courts have found that an engineer was not
qudlified to give expert opinion tesimony concerning the cause of cartain injuries, wefind those casesare
diginguishablein thet thetestimony of the engineerswas more akin to medicd tesimony then the opinions

(continued...)
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FHnaly, we condudetha Mr. Sevart’ stestimony on the causation and enhancement of Mr.
Watson' sinjurieswould assist thetrier of fact. Gentry, 195W. Va 512, 526,466 SE.2d 171, 185 (“In
discussing how much of aspecidis should the expert be, acircuit court must dwaysremember that the
governing prind pleiswhether the proffered tetimony can assig thetrier of fact.”). Atissueintheingant
caseiswhether the defectsto thelifttruck aleged by Mrs. Watson caused or enhanced Mr. Watson's
injuries. Thus, Mr. Sevart’ sopinionsasto thetypeof injuriesthat Mr. Watson would have been expected
to sustain had thelifttruck been equipped with the safety devicesadvocated by Mr. Sevart would clearly
assg thejury indeciding thisissue. For theforegoing reasons, wefind that the circuit court erred, and
abused itsdiscretion, inexduding Mr. Sevart’ stestimony concerning the causation and enhancement of Mr.

Watson'sinjuries.

V.
CONCLUSION
The circuit court based its grant of summary judgment in favor of Nacco onits prior
excluson of Mr. Sevart’ stestimony. The court reasoned that Morningstar v. Black & Decker Mfg.

Co., 162W. Va 857, 253 S.E.2d 666 (1979), which setsforth the sandardsfor aproduct liability case

Y(...continued)
offered by Mr. Sevart in theingtant case. See Goodwin v. MTD Prods,, Inc., 232 F.3d 600 (7th Cir.
2000) (finding thet trid court properly exduded enginear’ sopinion that awing nut could not have caussd
thetype of eyeinjury sustained by plaintiff); Combsv. Norfolk & W. Ry. Co., 256 Va 490, 507 SE.2d
355 (1998) (concluding that trid court properly exduded tesimony of biomechanica engineer discusang
medicd characteridtics of adegenerated disc and dating thet aspecific act may have causad it to become
symptomatic, but did not rupture the disc).
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such asMrs Weatson's, required the testimony of an expert witness Becausethedrcuit court’ sexcluson
of Mr. Sevart’ stestimony deprived Mrs. Watson of an expert witnessto support her claims, the court
found thereexiged notridblefactsinthe case. Mrs. Watson arguesbefore this Court thet the circuit court
erred in concluding that Morningstar mandatesthe testimony of an expert witness. Becausewe have
conduded that the aircuit court erred in exdluding Mr. Sevart’ stestimony, we need not addressthisissue.
Mr. Sevart’ stestimony should have been admitted by thetria court and itsgrant of summary judgment
basad upon it’ sexduson of thet testimony wasin error. Conseguently, the January 28, 2000, and March
8, 2000, orders of the Circuit Court of Cabell County arereversed, and this caseisremanded for

additional proceedings not inconsistent with this opinion.

Reversed and remanded.
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