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Thiscaseinvolvesthe ample question of whether or not awaiver executed in adeed was
vaid. Themagority concedesthat the deed waiver isvdid. The opinion should have ended with that
determination. Neverthe ess, themgority goesonto concludethat partieswho havewaived ther rights
to suefor subs dence can, notwithstanding avaid deed waver, suefor damagesresulting from subsidence

where there has been a permit violation. On this point | must respectfully disagree.*

The mgority has addressed thisas anissue of Dodge Fue Corp.’srights, and gpparently
found that Dodge Fud could, by virtue of the permit process, walveitsright to not be sued. | bievethe
Maority took thewrong gpproach. Itisnot Dodge Fud’ srightsthat arein question here, itisAntco's.
Certainly W. Va Code § 22-3-25(f) (1994) (Repl. Val. 1998) grantsto Antco theright to sue Dodge Fud
for permit violations caus ng subs dencedamageto Antco. ItisAntco, however, whowaved tha rightin

the deed. Dodge Fuel was entitled to rely on Antco’swaiver and to conduct itself accordingly.

I would a'so disagree that Antco should be permitted to pursue a cause of action for
damageto apieceof equipment asaresult of apermit violation. TheMgority opinionindicatestheat the
permit did not in any way contemplate damage to surface equipment. However, areview of Antco's
complant revedsthat it did not suefor damegeto apiece of equipment. Rather, Antco sought damages
for “ subs dence on the surface property of the Plantiffq’], causngtheclosing of the* Quarry’ of Antco,
Inc. and depriving the surface owners, John Antulov and Steve Antulov, of roydtiesfromthe mining and
extraction of limestone on the property.”



Conssguently, Antco should be estopped from purang acause of action againgt Dodge Fue to collect for
itssubsidencedamages. SeeArav. Erielns. Co., 182 W. Va 266, 270, 387 S.E.2d 320, 324 (1989)
(“Edtoppd isproperly invoked to prevent alitigant from asserting adaim or adefenseagaing aparty who
hasdetrimentally changed hig/her] postioninrdianceuponthelitigant’ smisrepresentation or fallureto
discloseamateria fact.”); Seealso Webb v. Webb, 16 Va. App. 486, , 431 SE.2d 55, 61 (1993)
(“Estoppd isthe doctrine by which a’“ party isprevented by hisown actsfrom claming aright to [the]
detriment of [the] other party who was entitled to rely on such conduct and has acted accordingly.””
(quoting Black’ sLaw Dictionary 551 (6th ed. 1990))); Black’sLaw Dictionary 571 (7th ed. 1999)
(defining “estoppe by deed” as*[e]stoppd that preventsa party to adeed from denying anything recited
inthat deed if the party hasinduced another to accept or act under thedeed . ...”). Cfld. (defining
“estoppe by contract” as*[@) bar againg aperson’ denying aterm, fact, or performanceariang froma
contract that the person hasenteredinto.”). TheMgority’ sruleto thecontrary unfairly deprivesparties

of the benefits of their bargains.

A cod operator should beentitled torely onavalid deed waiver. ThisCourt hasheld, and
theM g ority recognizes, that deed waiversarevdidinthisstate. SeeMg. Op. at 13-14. Itispatently
unfar tomantainthat desd waversare permitted under datelaw, yet render themineffective after-the-fact
duetothevery conduct that wasthe subject of thewaver. Stated another way, under theMgority opinion
alandowner may sl the sub-surface minerd rightsto hisor her property and obtain an optimum saesprice
by executing awaiver of subsdence damagein thedeed. The surface landowner may then obtain a
second, windfdl, recovery for the previoudy anticpated subs dence dameage by indituting advil suit basd
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upon apermit violation.? Thus, the unsuspecting coal operator has paid for ameaninglesswaiver.
Furthermore, dueto the operator’ sreliance onthewalve, it has been deprived of dternativesthat it likely
would have pursued had it known of theineffectiveness of thewaiver, such asnot entering the agreement
inthefirgindance, negotiating abetter priceintheabsenceof awaiver, or conducting itsaf morecarefully

S0 as to not cause subsidence damage.®

The Mgority maintainsthat not allowing Antco to pursue this cause of action would
effectively “ eviscerate the entire permitting process.” Magj. Op. at 23. What the mgority failsto
acknowledge, however, isthat the proper remedy for Dodge Fud’ spermit violationsisfoundin W. Va
Code § 22-3-17 (1997) (Repl. Vol. 1998). Pursuant to this statute, the director of the Division of
Environmenta Protection hasamandatory duty totake certain actionsin responseto permit violaions.
For example, under some circumstancesthe director must order “the cessation of the operation or the
portion thereof causing theviolation.” W. Va. Code § 22-3-17(a). There dso may beimposed a
“mandatory civil pendty of not lessthan seven hundred fifty dollarsper day per violation.” Id. Where

thereisapattern of violaionsof apermit, thedirector may causethe cod operator’ spermit to be revoked

Rephrased inthe context of thefacts of the present case, aland owner/cod operator may
=l land whileresarving the sub-surface minerd rights. The buyer may obtain the surface land at abargain
rate by executing awaiver of subsidence damagein thedeed. Having dready received the benefit of a
reduced pricein exchangefor relinquishing theright to recover for subsi dence damage, the surface
landowner may then obtainawindfd| recovery for previoudy anticipated subs dencedamagethat actudly
occurs by suing on atheory of a permit violation.

*The Mgarity opinion gppearsto havefar reaching implicationsfor businesseswho have
been operating under deed waversand who, depending upon the language contained in their mining
permits, are now exposed to liability for subsidence.

3



and the entire amount of the operator’s bond to be forfeited. W. Va. Code § 22-3-17(b).

For thesereasons, | bdievethat Antco should have been estopped from purangitsaction
agang DodgeFud , andthedircuit court’ sorder granting partid summary judgment to Dodge Fuel should

have been affirmed. | am authorized to state that Justice Maynard joins me in this dissenting opinion.



