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SYLLABUSBY THE COURT

1. “A dircuit court’ sentry of summary judgment isrevieweddenovo.” Syl. pt. 1,

Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2. “A moationfor summary judgment should begranted only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syl. pt. 3, Aetna Cas. & Surety Co. v. Federal Insur. Co. of New York,

148 W. Va. 160, 133 S.E.2d 770 (1963).

3. TheWes VirginiaSurface Cod Mining and Redamation Act, W. Va Code 8 22-
31, et 370, isremedid legidation that hasasoneof its primary purposesthe protection of the public from

the potentially destructive effects that mining may have on our lands, forests and waters.

4, Thedefinitionsof “surfacemine,” “surfacemining,” or “ surface-mining operations’
contained withintheWest VirginiaSurface Cod Mining and Reclamation Act, W. Va Code§22-3-1,
e s2g., indude“ surface impactsincident to an underground cod mine” and areas where such activities

disturb the natural land surface.”

5. The Wegt VirginiaSurface Cod Mining and Reclamation Act dlowsfor aprivate

causeof action: “Any personor property who isinjured through theviolationby any operator of any rule,



order or permit issued pursuant to thisarticle may bring an action for damages, including reasonable
attorney and expert witnessfees, in any court of competent jurisdiction. ...” W. Va Code § 22-3-25(f)

(1994).

6. “A dateregulation enacted pursuant to the West VirginiaSurface Cod Miningand
Reclamation Act, West VirginiaCode 88 22A-3-1t0-40 (1993) [now W. Va. Code § 22-3-1, et seq ],
must beread inamanner condstent with federa regulationsenacted in accordancewith the Surface Mining
Control and Reclamation Act, 30 United States Code Annotated 88 1201 to-1328 (1986).” Syl. pt. 5,
Schultzv. Consolidation Coal Company, 197 W. Va. 375, 475 S.E.2d 467 (1996), cert. denied,

519 U.S. 1091, 117 S.Ct. 767, 136 L.Ed.2d 713 (1997).

7. “Whenaprovison of theWest VirginiaSurface Cod Miningand Redamaion Adt,
W. Va. Code, 22A-3-1, et seq., [now W. Va. Code 88 22-3-1, et seq.] isinconsistent with federal
requirementsin the Surface Mining Control and Reclamation Act, 30 U.S.C. § 1201, et seq., the date act
must beread inaway consstent with thefederd act.” Syl. pt. 1, Canestraro v. Faerber, 179 W. Va

793, 374 S.E.2d 319 (1988).

8. “Once adate plan isgpproved under thefedera Surface Mining Control and
Redamation Act, any subsequent amendmentsto such plan do not becomeeffectiveuntil approved by the

federd Office of Surface Mining, and may not be gpproved by the Office of Surface Mining if inconagent



with the Surface Mining Control and Reclamation Act.” Syl. pt. 3, DK Excavating, Inc. v. Miano,

Director DEP, W.Va SE.2d ___ (No. 28478, February 22, 2001).

9. Thetermsand conditionsof amining permit issued pursuant totheWest Virginia
Surface Cod Mining and Reclamation Act, W. Va Code 8 22-3-1, et 350, may limit rightsthat amining
company otherwisewould haveenjoyed. Mining activity may not exceed thelimitationscontained inthe

permit, or any other statutory limitation.

10.  Becauseamining company must haveavdid permitto mine, aviolation of the
termsor conditionsof apermit issued pursuiant to the West VirginiaSurface Codl Mining and Redametion

Act, W. Va Code § 22-3-1, et seq., isaVviolation of the Act, and therefore a violation of statute.

11.  “Violation of agtatuteisprima facie evidence of negligence. In order to be
actionable, such violation mugt bethe proximate cause of the plaintiff’ sinjury.” Syl. pt. 1, Andersonv.

Moulder, 183 W. Va. 77, 394 S.E.2d 61 (1990).

12.  “A primafaciecaseof actionable negligenceisthat state of factswhich will
support ajury finding that the defendant was guilty of negligence which was the proximate cause of
plantiff’ sinjuries that is, it isacasethat has proceeded upon sufficient proof to the tagewhereit must be
submitted to ajury and not decided againgt the plaintiff asamatter of law.” Syl. pt. 6, Morrisv. City of

Whesling, 140 W. Va. 78, 82 S.E.2d 536 (1954).



McGraw, Chief Justice:

Appdlants, surface ownerswho claim that mining subs dence damaged their red and
persond property, goped thelower court’ sgrant of summary judgment infavor of amining company that
mined benesth the appellants’ property. Thelower court found thet the gppelants’ deed containedavaid
waiver of subjacent support, and that because of the waiver, themining company wasentitled todlow the
surface to subsde without any ligbility for damagesto gppelants property. Becausewe agreethat the
deed contained avaid waiver, but find that disouted questions of materid fact reman unanswered, we

affirm in part, and reverse in part, the decision of the trial court.

l.
BACKGROUND
Johnand Margaret Antulov, dongwith their sons Steve and John Antul ov, purchased about
110 acresof landin Marion County, West Virginia, near the Harrison County line, on February 25, 1986.
Fromtherecord it gppearsthat the property had been strip mined and degp mined before the Antulovs

purchased it, but that minable coal remained, both near the surface and in deeper deposits.

The Antulovs purchasad the surfacetract from Consolidation Coal Company, thedeed to
which contained areservation of themining rightsin favor of thegrantor. A handwritten notationinthe

dead limited theresarvation to the“ degp” mining rights, gpparently conveying tothe Antulovstheright to



minecod dosetothesurface. Thedeed dso contained awaiver of subjacent support, and of any ligbility

for any damages caused by subsidencethat might result when the cod beneath the property wasmined.!

Whilewehave often been asked to address disoutes between surface ownersand minerd
owners thisisnot thetypical surface owner versus mining company case, because the surface ownersin
thiscase, the Antulovs, weredsointhecod business. Thefour werejoint ownersin afamily busness
caled Antco, Inc., which they usad to strip minethe property.? After mining cod for atime, the Antulovs
determined that it would be more prafitable for them to mine limestone than cod, o they began aquarry

operation on the property.

'Specifically the deed reserved:

Thereis excepted and reserved unto the Grantor or the proper owner
thereof, dll the several seamsof coa and dl of the deep [word “ deep”
inserted by hand and initided by parties] mining rightsand privilegesand
all constituent products of the cod, in, upon and underlying the said
surface lands, including the right to mine and remove and otherwise
develop and work and processfor market and ship dl of thecoa now
owned, leased or hereafter acquired by the Grantor or the proper owner,
by any mining method or machinery now or heresfter employed. . . . All
without being ligblefor any injury or damageto the surface of thelands
and without being required to leave or provide subjacent and latera
support for theoverlying and adjoining Srataor surfaceor anything therein
or thereoninduding Sructuresor improvementsnow or heregfter erected
thereon and water or water coursestherain or thereon, and without being
lidblefor any surface damage and damages of any sort howsoever caused
or aigngfromtheremovd of, and dl operationin connection with mining
said coal by the Grantor or the proper owner . . . .

“At some point, one brother, John Antulov, rlinguished hisownershipin Antco, Inc., leaving the
three named appellants.



The Antulovs purchased aused rock crusher, moved it to the property, and reassembled
it. Becausethe crusher was alarge machine thet exerted enormousforce when operating, the Antulovs hed
to supportit onaplatform they congtructed out of stedl | beams secured to large pipes driven into bedrock.
They operated the quarry for sometime, producing commercid limestone for variouscusomers. The

amount of revenue this operation produced is the subject of some debate between the parties.

Though not clear in the record, at some point the Antulovs were approached by
representatives from Dodge Fud Corporation (hereafter “ Dodge’), or ardated entity, who ether then
possessed, or were planning to soon acquire, theright to minethedeegp cod under the Antulovs' property.
These representatives proposed that the Antulovsjoin them in aventureto mine the remaining deep cod
under the property. The Antulovs agreed and became part ownersin Dodge Fud Corporation. The
Antulovswereto perform some excavation related to the degp mine, and wereto assst in obtaining the

necessary mining permits to conduct the operation.®

Dodgeacquired therightsto the cod from Bellwood Mining Company by agreement and
|ease dated September 17, 1993. Subsequently, Dodge gpplied for and received apermit fromthe West
Virginia Department of Environmenta Protection (heresfter “ DEP’) to commence secondary mining

operations beneath the Antulov property.* West Virginiamining regulations, discussed infra, requireany

4tisundear if Dodge Fudl Corporation existed beforethistime, or was formed asanew entity
specifically for the purpose of mining beneath the Antulovs' property.

*Again, thereis adispute between the partiesasto who acquired the permitsfor themining
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mining company to provide, in its permit gpplication, detailed pre-mining informeation about the possible

consequences of mining-related subsidence.

In an attachment to its permit, Dodge stated:

(6) Eventhough the operator does not bdieve that subsdence will cause
meaterid damageor diminutioninvaueor foreseeableuseof theland or
structures over the proposed deep mine. [sic] The operator
acknowledgesthat if subgdence causesmaterial damageor reducesthe
vaueor reasonably foresaeableuse of the surfacelands, theoperator shdll
restoretheland to acondition cgpable of supporting usesit was capable
of supporting before subsidence regardless of theright to subside.
(emphasis added)

(7) The quarry that the deep mine intends to undermine will be

protected by leaving at least 50% of thecod in placeinthe areaunder

the quarry. (emphasis added)

Inal other areas of planned subs dence surface measures (repair of the

damaged surface) will betakento prevent materia damageor lessening

of the value or reasonably foreseeable use of the surface.

During thetimethat Dodge conducted mining beneath the Antulov property, DEPcited

Dodge’with Noticesof Violation for: 1) failing to adopt asubsidence contral planwith asttifactory “angle

%(...continued)
operation.

*Dodge maintainsinitsbrief that it wasactualy “Antco, Inc.,” that received the permit and
conducted much of themining, and that it was* Antco, Inc.,” thet recalved theseNaticesof Violaionfrom
DEP. Becausegppdlessprevailed on summary judgment, wemust view thefactsintheappelants favor.
“[W]herevaying inferencesmay be drawn from the same evidence, wemust view theunderlying factsin
alight most favorable to the non-moving party.” Armor v. Lantz, 207 W. Va. 672, 677,535 S.E.2d
737, 742 (2000) (citing Painter v. Peavy, 192 W. Va. 189, 192, 451 SE.2d 755, 758 (1994)). Thus
we need not address this contention, but we do note that afactud dispute such asthis, concerning who

(continued...)



of draw” (aterm of art rdlating to the estimation of the area of the subsidence)® and 2) conducting mining

operations outside the boundaries described on Dodge' s approved map.’

The Antulovsdamed before the circuit court thet Dodgefailed to fallow the requirements
of its permit and undermined theland benesth their rock quarry, which Dodge hed speifically promised
not to doinitspermit goplication. The Antulovsdam that thisviolation of the permit produced subsdence
that damaged their equipment, thereby making it economically unfeasible to continue their quarry
operations. Asaresult, the Antulovscdam direct damagesfor thelost equipment aswell aslost profits

from their business.

Dodgeargued below that the deed held by the Antulovsfor the surface containsaclear
waiver of subjacent support, and thusforecl osesthe Antulovsfrom maintaining thisaction for damages.

That isto say, thet despite any Satementsmadeinits permit gpplication, Dodgedamedit had theright to

>(....continued)
actually controlled the mining operation, is not compatible with a grant of summary judgment.

Because subsidenceextends|ateraly beyond the areaactually undermined, adjacent surfaceland
isaffected aswdl. Somewhat likethe sdesof ashdlow trench dug in the sand on abeach tend to collgpse
inward, land adjacent to the undermined areamay be dragged downward astheroof over amined area
collgpses. When combined with the known depth of themining activity, the angle of draw canbeused to
predict the general areawhere subs dence can be expected to occur. Seegenerally, Joshual. Barrett,
Longwall Mining and SMCRA: Unstable Ground for Regulators and Litigants, 94 W. Va
L. Rev. 693 (1992).

‘It appearsthat the Antulovs argue that this“ over-mining” outside the approved areawas
connected to the subsidence that alegedly damaged their property. Itisunclear from our review of the
record whether the* over-mining” cited by the DEP actualy occurred benesth or near thequarry or not.
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mine and to cause the land to subsde, within thelimitsof our mining law, without any liability for any

damage to the Antulovs quarry equipment.

The Circuit Court of Marion County agreed with Dodge. The court granted summary
judgment infavor of Dodge, finding that the Antulovs  deed of Feruary 26, 1986, wasand remainsvalid,
and*“ dearly and condusvely demondratestheintention of [the Antulovs] towaive any right to subyjacent
and laterd support . ... and that, asaresult of thisfinding, no genuineissue of maerid fact exiged. While
weagreethat thisrdaively recent waiver of subjacent support contained in the 1986 deed wasvaid and
affirm thelower court on thisissue, wefind that questions of materid fact exist with regard to Dodge' s

violations or alleged violations of its mining permit, and reverse on that basis.

.
STANDARD OF REVIEW

We have routindy dedared our gandard of review for alower court’ sgrant of summary
judgment:

“A drcuit court’ sentry of summary judgment isreviewed denovo.”  Syl.
pt. 1, Painter v. Peavy, 192 W. Va. 189, 451 SE.2d 755 (1994). A
party moving for summary judgment facesawe l-established burden: “ A
moation for summary judgment should be granted only when it isdeer thet
thereisno genuineissueof fact to betried and inquiry concaming thefects
isnot desirableto clarify the gpplication of thelaw.”  Syl. pt. 3, Aetna
Cas. & Surety Co. v. Federal Insur. Co. of New York, 148 W. Va
160, 133 S.E.2d 770 (1963).



Mallet v. Pickens, 206 W. Va. 145, 147, 522 S.E.2d 436, 438 (1999). Wehavedsonoted that, “[i]n
determining onreview whether thereisagenuineissue of materid fact between the parties, this Court will

"M

construe the facts ‘in a light most favorable to the losing party,’”” Alpine Property Owners
Association, Inc., v. Mountaintop Development Company, 179 W. Va. 12, 17, 365 S.E.2d 57,

62 (1987) (quoting Masinter v. WEBCO Co., 164 W. Va. 241, 242, 262 S.E.2d 433, 435 (1980)).

Dl SCUISSI ON

Weremark at the outset that thiscaseturnsnot upon thevdidity of waversof subjacent
support, but rather upon Dodge svidation of spedific promisesor datementsmedein its permit goplication.
Aswediscussbe ow, aproper waiver and adherenceto sateand federal mining regulationscandlow a
mining company to cause subs dence, and in certain cases damage surface sructureswithout incurring
ligbility. Thecynosureof thiscaseishow Dodge sactionsmay have, in effect, invaidated or limited an
otherwise valid waiver of subjacent support.

A.
Applicability of the West Virginia Surface Coal Mining and Reclamation Act

Appdlantsask usto review the conduct of the gppelleesin light of theWest Virginia

Surface Cod Mining and Reclamation Act (“WVSCMRA”), now found at W. Va Code § 22-3-1, &

s20.° Our Legidature has declared that the god of our mining regulaionsisto strike a proper baance

%Our Act (codified in the past a § 22A-3-1, et seq.) has evolved dongside federd legidation, the
(continued...)



between a hedlthy environment and a healthy economy, and that mining may not be pursued to the
detriment of all else:

Further, the Legidature finds that unregul ated surface coal mining
operationsmay result in disturbances of surfaceand underground areas
that burden and adversdly affect commerce, public welfare and sefety by
destroying or diminishing the utility of land for commercid, industrid,
resdentid, recreationd, agriculturadl and forestry purposes, by causing
erosion and landdides; by contributing tofloods; by polluting thewater
and river and sream beds; by destroying fish, aguatic life and wildlife
habitats, by impairing natural beauty; by damaging the property of
citizens; by creating hazards dangerousto lifeand property; and by
degrading thequdity of lifeinloca communities, dl where proper mining
and reclamation is not practiced.

W. Va Code, § 22-3-2 (1994).° Thuswetake notice that the West Virginia Surface Cod Mining and
Reclamation Act, W.Va Code 8§ 22-3-1, & s2q., isremedid |egidationthat hasas one of its primary
purposesthe protection of the public from the potentialy destructive effectsthat mining may have on our

lands, forests and waterways.

8(...continued)
history of which we discussed at some length in another case:

In 1979, the Office of Surface Mining Reclamation and Enforcement
(“O3SM”), anagency within the United States Department of the Interior,
initialy developed regulationsfor underground mines pursuant to the
Surface Mining Control and Reclamation Act (“SMCRA”), 30 United
States Code Annotated 88 1201 to 1328 (West 1986). 44 Fed.Reg.
14902 (March 13, 1979).

Schultzv. Consolidation Coal Company, 197 W. Va. 375, 380, 475 S.E.2d 467, 472 (1996), cert.
denied, 519 U.S. 1091, 117 S.Ct. 767, 136 L.Ed.2d 713 (1997).

*Our Act dso stressestheimportance of assuring “that the cod production essentid tothenaion's
energy requirementsand to the state seconomic and socia well-being isprovided.” W. Va Code § 22-3-
2(b)(8) (1994).



Furthermore, even though the Act containstheword “ surface” initstitleit clearly ill

aopliestothefactsof thiscase, and to underground mining operationsin generd. The definitionssection

of the statute provides:

(u) “Surfacemine,
means.

surfacemining,” or “surface mining operations’

(1) Activitiesconducted on the surface of landsfor theremovd of
cod, or, subject to the requirements of section fourteen of thisarticle,
surface operations and surface impacts incident to an
underground coal mine, including thedrainage and dischargefromthe
mine. Theadtivitiesindude Excavaionfor the purposeaf obtaining cod,
including, but not limited to, common methods as contour, Sirip, auger,
mountai ntop removal, box cut, open pit and areamining; the uses of
explosves and blagting; reclamation; in Stu distillation or retorting,
leaching or other chemical or physical processing; the cleaning,
concentrating or other processing or preparation and loading of cod for
commercia purposes at or near the mine site; and

(2) The areas upon which the above activities occur or where

the activities disturb the natural land surface. The areas also

incdludeany adjacent land, theuse of whichisincidentd totheactivities. .
W. Va Code 8§ 22-3-3 (2000) (emphasisadded). Thedefinitionsof “surfacemine” “surfacemining,” or
“aurface-mining operations’ containedwithintheWest VirginiaSurface Cod Miningand Redamation Adt,
W. Va Code§22-3-1, & s2q., include* surfaceimpactsincident toan underground cod mine,” and aress
“where such activities disurb the naturd land surface” The Act wasintended to encompass the surface

impacts of underground mining as well as surface mining.® Thus it applies to the case at hand.

“Previoudy we have found that aparticular subsection of the Act dedling with theduty of amining
company to replace alandowner’ swater supply did nat gpply to underground mining operations. In that
case, ownersof asurfacetract in Braxton County complained that an underground mining operation

(continued...)



Also, wenotethat private citizensmay sueamining company under the Act. Theplain
languageof theWest VirginiaSurface Cod Mining and Redamation Act dlowsprivatesuitsagaing mining
companies:

Any person or property who isinjured through the violation by any
operator of any rule, order or permit issued pursuant to thisarticle may
bring an action for damages, including reasonabl e attorney and expert
witnessfees, in any court of competent jurisdiction. Nothinginthis
subsection affectstherightsestablished by or limitsimposed under Sate
workers' compensation laws.

W. Va. Code § 22-3-25(f) (1994).*

19(....continued)
destroyed their water supply and damaged ther land by causing it to subsde. Wefound: “ Conssquently,
we concludethat naither W. Va Code, 22A-3-24(b), of the WV SCMRA nor itsfedera counterpartin
30 U.S.C. §1307 of the SMCRA réating to the replacement of surface water, is applicableto the
operation of an underground cod mine” Rosev. Oneida Coal Co., Inc., 195W. Va 726, 731, 466
S.E.2d 794, 799 (1995) (Oneida Il).

Although our reading of the Act in thisopinion ssemssomewhat a oddswith that condusion, we
arenot faced today with aquestion over thegpplicability of the Act to adam for adamaged water supply.
We restrict our discussion to the facts at issue in this case.

"This specific provision obviatesany need for usto look for animplied private cause of action,
though we have done soin the past. In arecent wrongful deeth case related to the aleged routine and
continual overloading of limestonetrucks, wediscussed therdationship between aviolation of gatuteand
an injured party’ s rights to maintain an action:

When agauteimposesaduty onaperson for theprotection of others,
itisapublic sefety datute and aviolation of such agatuteisprimafacie
evidence of negligence unlessthe datute saysotherwise. A member of a
class protected by apublic sfety datute hasadam againg anyonewho
violatessuchagdatutewhen theviolaionisaproximate causeof injury to
the claimant.

Syl. pt. 7, Shaffer v. Acme Limestone Co., Inc., 206 W. Va. 333, 524 S.E.2d 688 (1999). Wewent
oninthat caseto hold that the Satute at issue was apublic safety statute “for which aprivate cause of
(continued...)
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B. Validity of Waiver

Wehavein thepast found existing waivers of theright of subjacent or laterd support to
bevalid, provided that thelanguage of the deed and the circumstances surrounding the conveyance show
aclear intention by the surface owner to waive such support:

Under the West Virginiacommon law of property, thewell recognized
and firmly established ruleisthat when alandowner has conveyed the
mineras underlying the surface of hisland, he retainstheright to the
support of the surfacein its natura state, but the owner of land may
release or waive his property right of subjacent support by the use of
language that clearly showsthat heintendsto do so; however, thislaw
has been modified to some extent by the enactment of theWest Virginia
Surface Cod Mining and Reclamation Act, W. Va. Code, 22A-3-1
[1985], et seg. and the extent of such modification will be ruled upon
when properly presented.

Syllabus, Rose v. Oneida Coal, Co. Inc., 180 W. Va. 182, 375 S.E.2d 814 (1988) (Oneida l).
However, we have dso noted that awaiver isonly valid insofar asthe proposed activity waswithin the

contemplation of the original parties:

*(...continued)
action may bemaintained for injury or harm resuiting fromitsviolaion.” 1d., syl. pt. 8. Wemadeasmilar
finding regarding bad faith claims against an insurance company in another case:
Animplied private cause of action may exist for aviolation by an
Insurance company of theunfair settlement practiceprovisonsof W.Va
Code, 33-11-4(9); but such implied private cause of action cannot be
maintained until the underlying suit is resolved.

Syl. pt. 2, Jenkins v. J.C. Penney Cas. Ins. Co., 167 W. Va 597, 280 S.E.2d 252 (1981),
overruled in part by, State ex rel. Sate Farm Fire & Cas. Co. v. Madden, 192 W. Va. 155,
451 SE.2d 721 (1994).

11



“A rdease ordinarily coversonly such maitersasmay farly besadto
have been within the contemplation of the parties at the time of its
execution.” Syllabus Point 2, Conley v. Hill, 115W. Va 175, 174
S.E. 883 (1934), overruled on other grounds, Thornton v.
Charleston Area Medical Center, 158 W. Va. 504, 213 SE.2d 102
(1975).

Syl. pt. 3, Cogar v. Sommerville, 180 W. Va. 714, 379 S.E.2d 764 (1989).

InCogar, themining company wished to conduct surface operationswithin 300 feet of
an occupied dwelling, which, absent aproper waiver, isprohibited by the Act. Although themining
company wasthe beneficiary of broad form waiversin deeds drafted in the early 1900’ s, we found that
theold, broad form waiverswere not sufficient under themodern Act. Consequently wehdd: “A waiver
of damages provision contained in abroad form coa severance deedisnot thetype of explicit waiver
contemplated by and required by W. Va Code 22A-3-22(d)(4), before mining operations can belawfully
conducted within three hundred feet of an occupied dwelling.” Syl. pt. 4, Cogar v. Sommerville, 180

W. Va 714, 379 S.E.2d 764 (1989).

However, thewaiver in theingant caseis contained in adeed executed in 1986, and was
agread to by surface ownerswho were experienced in the cod mining busness. Thus weare hard pressed
tofind any flaw withthewaiver intheAntulovs deed, and concur with thedircuit court astothewaiver's

validity.

12



C.
Appellants’ Claims Under the Energy Policy Act of 1992

Appdlantsarguethat thelower court erredwhen it held that recent federd legidation and
subsequent federa court decisonsdid not goply to thiscaseand did not creste adtrict ligbility sandard
for subsidencedamage. Essentidly, gppellants assert that changesin federa law haveinvdidated dl
walversof subjacent support. Appdlantscal our atention to the federd Energy Policy Act of 1992 and
the related federal case of National Mining Association v. Bruce Babbitt, 172 F.3d 906 (D.C.Cir.

1999).

l.
Supremacy of Federal Law

Weexplanedinarecent casetheinterre ated nature of the tateand federd mining law.

Under the statutory schemeof SMCRA [Surface Mining Control and
Reclamation Act], thedatesaregiven achoice asto whether they wishto
regulate surface mining activitiesthat occur withintheir respective
boundaries. See 30 U.S.C. § 1253. Any state that opted to assume
regulatory control of its surface mining activities was required by the
provisons of SMCRA to submit astate program to OSM for gpprova
“which demondratesthat such State hasthe capability of carrying out the
provisonsof thischapter [25] and mestingitspurposss. ..." 1d. West
Virginig likemany other dates, decided to regulateitsown surface mining
activitiesand submitted agtate plan whichwasgpproved by OSVI. Under
federd law, any subsequent changesto that gpproved sateplanmust dso
be approved by OSM, as we recognized in syllabus point three of
Schultz.

DK Excavating, Inc. v. Miano, Director DEP, W.Va : SE2d__ ,dipop.at4.

(No. 28478, February 22, 2001) (footnotes omitted).
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TheEnergy Pdlicy Act, federd legidation, contains, inter alia, arequirement that amining
company compensatetheowner of certain surface structuresfor damage caused by sulbbs dence, without
regard to any waiver of subjacent support. Appd lantsarguethat thisAct should permit themto recover

in this case.

To the contrary, gppellee Dodge argues that our case of Schultzv. Consolidation Coal
Company, 197 W. Va 375, 475 S.E.2d 467 (1996), cert. denied, 519 U.S. 1091, 117 S.Ct. 767, 136
L.Ed.2d 713 (1997), prohibitsthe Antulovs from recovery inthiscase. In Schultz, the plaintiffslikewise
argued that amining company wasliadbletothem for damegesto their surface sructures because of changes
infederd law. Inthat casewe retraced the devel opment of thelaw on that issue, and based upon the most
recent federa case a that time, wefound that the plaintiffswere not entitled to areversd of the summary

judgment that the lower court had granted the mining company.

In Schultz, the plaintiffs had relied upon the federal digtrict case of National Wildlife
Federationv. Lujan, 733 F.Supp. 419 (D.C.1990), rev' d, 928 F.2d 453 (D.C.Cir.1991) (hereinafter
“Luian ™). Thedidrict court had ruled that an operator had aduty under the Act to repair or compensate
an owner for subsdence damage to structures regardless of any waiver under state common law. But
before the plaintiffs reached this Court, the federal appeals court reversed in National Wildlife
Federationv. Lujan, 928 F.2d 453 (D.C.Cir.1991) (hereinafter “Lujan 1”). Though the plaintiff
arqued that, a the precisetimeof ther dedlingswith the defendant, the more favorablelaw gpplied, wehdd

otherwise, underlining the impact of the federal law and regulations upon our own law and regulations
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A date regulation enacted pursuant tothe West Virginia Surface Cod
Mining and Reclamation Act, West VirginiaCode 88 22A-3-1t0 -40
(1993) [now W. Va. Code § 22-3-1, et seq.], must beread in amanner
conggent withfederd regulationsenactedin accordancewiththe Surface
Mining Control and Reclamation Act, 30 United States Code Annotated
8§88 1201 to -1328 (1986).

Syl. pt. 5, Schultz v. Consolidation Coal Company, 197 W. Va. 375, 475 S.E.2d 467 (1996), cert.

denied, 519 U.S. 1091, 117 S.Ct. 767, 136 L.Ed.2d 713 (1997).

Schultzwas based in part upon our holding in another case, Canestraro v. Faerber,
179W. Va. 793, 374 SEE.2d 319 (1988). In Canestraro, agroup of citizenswanted loca accessto
permit gpplicationsfor the expanson of acod wastedam. They argued that thefedera law required
permit gpplicationsto befiled in the courthousein the county where the mining wasto take place, but our
datelaw only required that permitsbe kept on filein oneof Sx Department of Energy offices Wenoted
that thefedera rulesrequire our gate program to comply with thefedera Act and quoted from thefederd

rules;

“ Stateswith an gpproved State program shall implement, administer,
enforceand maintainitinaccordancewith the Act, thischapter, and the
provisions of the approved State program.”

Thisregulation requiresthe State to abide not just by the provisons of
the date program, but aso by the provisons of SMCRA and regulations
promulgated pursuant to SMCRA. Inacasesuch asthis, whenthereis
aconflict betweenthefederd and dateprovisons, thelessredrictiveSae
provisonmugyid dtothemoredringent federd provisonnotwithsdanding
the administrative approval of the state law by OSM.
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Canestrarov. Faerber, 179 W. Va. 793, 795, 374 S.E.2d 319, 321 (1988) (quoting 30 C.F.R. 8
733.11(1979)). Weexplained that the statute, aswell asthe federal regulation, commands state
compliance with the federal law:

Clearly, Congressintended that state provisonsbeno lessstringent or
effectivethanthefederd provisons. But what if agate law isgpproved
that islessgtringent or effective? Thefederd act further providesin 30
U.S.C. § 1255(a), titled “ State Laws” that:

“(a) No Statelaw or regulationin effect on the date of enactment of this
Act [enacted Aug. 3, 1977] or which may become effective theresfter,
shdl be supersaded by any provison of thisAct or any regulationissued
pursuant thereto, except insofar as such State law or regulation
Isinconsistent with the provisions of thisAct.” [Emphasis added)].

Canestrarov. Faerber, 179 W. Va. 793, 795, 374 S.E.2d 319, 321 (1988) (quoting 30 U.S.C. §
1255(a) (1977)). We summarized thisline of reasoning with our first syllabus point in Canestraro:
When aprovision of the West Virginia Surface Coal Mining and
Reclamation Act, W. Va. Code, 22A-3-1 et s=q., [now W. Va Code
§22-3-1, et 3q.] isincondstent with federa requirementsin the Surface

Mining Control and Redlametion Act, 30 U.S.C. § 1201 & sq,., the Sate
act must be read in away consistent with the federal act.

Id., Syl. pt. 1.

Theseholdingsareentirdy congstent with the fundamentd law of our State. Because of
the circumstances of our State’ s formation, the first command of our Constitution is:
1. Relationsto the Government of the United States
The Staeof West Virginiais, and shdl remain, oneof the United States
of America. The Condtitution of the United States of America, and the

lawsand treaties madein pursuance thereof, shdl be the supremelaw of
the land.
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W.Va Cong. Art. |, §1. We noted asmuch in DK Excavating, supra, and went on in that caseto
hold:

Onceadaeplanisgpproved under thefedera Surface Mining Control
and Reclamation Act, any subsequent amendmentsto such plan do not
become effective until gpproved by thefederd Office of SurfaceMining,
and may not be gpproved by the Office of Surface Mining if inconsstent
with the Surface Mining Control and Reclamation Act.

Syl. pt. 3, DK Excavating, Inc. v. Miano, Director DEP, W. Va , SE2d____
(No. 28478, February 22, 2001). Findly, thedirector of the Federa Office of Surface Mining hasthe
authority totakeover dl or portionsof our gateprogramif it falsto satisfy therequirementsof federd law:
(b) Inadequate State enforcement; notice and hearing

[1]f hefurther findsthet the State has not adequietdly demondrated

itscgpability and intent to enforce such State program, he shdl give pubdlic

noticeof suchfinding. During the period beginning with such public notice

and ending when such State satiSfiesthe Secretary thet it will enforcethis

chapter, the Secretary shall enforce, in the manner provided by this

chapter, any permit condition required under thischapter, shdl issue new

or revised permitsin accordance with requirements of this chapter, and

may issue such notices and orders as are necessary for compliance
therewith. . . .

30U.SC. 8§1271(b) (1977). Bearingin mind the supremacy of thefederd law, we examine gopdlants

argument.

ii.
Subsidence Damages Under the Energy Policy Act

Aswedated, in Schultzwergected theplaintiffs argument that achangeinfederd law

protected them from subsidence damage. However, intheinstant casethe gppel lantsarguethat more
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recent changesto federd law made by The Energy Policy Act entitlethem to recovery for their damages

SMCRA now provides:

Underground cod mining operationsconducted after October 24, 1992,
shall comply with each of the following requirements:

(1) Promptly repair, or compensate for, materid dameage resulting from
subs dence caused to any occupied resdentia dwelling and structures
related thereto, or non-commercid building due to underground coal
mining operations. Repair of damage shall include rehabilitation,
regtortion, or replacement of thedameaged occupied resdentid dwdling
and dructuresrdated thereto, or non-commeraa building. Compensation
shdl be provided to the owner of the damaged occupied residentia
dwdling and structuresre ated thereto or non-commercid buildingand
shdl beinthefull amount of the diminution in vaueresulting fromthe
subsdence. Compensation may be accomplished by the purchase, prior
to mining, of a noncancellable premium- prepaid insurance policy.

30U.SC. §1309a(1992). Althoughthegdatuteisslent asto the effect waiversmay have on the outcome
of adispute, theonefederd casedirectly on point, aso authored by the Didtrict of ColumbiaCourt of

Appeals, clarifies the issue:

We previoudy upheld the government’ slimitation of theobligationto
repair or compensatefor damageto sructuresonly to the extent required
by state law, see National Wildlife Fed'n v. Lujan, 928 F.2d at
457-59, in part becausethe Mining Act at thetimedid not explicitly
Impose an obligation to compensate for such damage, see id. a 458 n.
3. TheEnergy Policy Actimposesjust such an obligation on itsface.
See30U.S.C. §1309a(8)(1) (“ Compensation shal be provided tothe
owner of thedamaged occupied resdentia dweling and Sructuresrdated
thereto or non-commercial building and shall bein the full amount
of the diminution in value resulting from the subsidence.”)
(emphasisadded). It istherefore wholly consstent with the statute--
indead it might even be mandated--for the Secretary to requirethemining
companiesfurther to compensatelandownersfor damagestowhichthe
new federal law entitled them.
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National Mining Association v. Babbitt, 172 F.3d 906, 916-17 (D.C.Cir. 1999).

We agree with gppd lantsthat thefederd law has devel oped Snce Schultzand Lujan 1,
with respect to damegeto resdentia dwdlingsand non-commerdd buildings. However, inthecasebefore
us, thereisno allegation that the mining activity damaged an occupied residential dwelling or non-
commercid building. Appelantsmaketheargument that thelanguage of thefederd Energy Policy Act
effectively crestesadrict liability sandard for subs dence damage to any surface Sructure. However,
inlight of the specific languagein the federd legidation, and because the dispute before us concerns a

commercial rock crusher, we decline to apply the Babbitt decision to the facts of this case.?

Anthedterndaive, Appdlantsarguethat our administrative rules require repairsto “ structures or
fadlities’ without drawing any digtinction between commerad and noncommerdd property, and citeto
the West Virginia Code of State Rules:

16.2.c Maeid Damege Materid Damegein the context of thissection
and 3.12 of thisrulemeans: any functiona impairment of surfacelands,
features, structures or facilities. . .. The operator shal: . ..

16.2.c.2 Either correct material damage resulting from subsidence
caused to any structures or facilities by repairing the damage or
compensatethe owner of such sructuresor fadilitiesinthefull amount of
the diminution in value resulting from the subsidence. . . .

3BW.Va CSR. 882-16.2.ct0 16.2.c.2 (2000) (emphasisadded). Appdlants point out that the federa
rules do not foreclose the possibility that state law may offer a surface owner greater protection:

The permittee must promptly repair, or compensate the owner for,
materid damageresulting from subs dence caused to any noncommercid
building or occupied resdentid dwelling or Sructurerelated thereto that
existed at the time of mining. . . .

(continued...)
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D.
Violation of Permit as Evidence of Negligence
Findly, appdlantsarguetha, inlieu of adrict liability theory, they should beentitled to
recover under anegligence theory, based upon vidlations of the mining permit. That is, gppdlantsdam
thet any dleged violaion of themining permit, which may or may not have been pursued by the DEP, may

also serve as prima facie evidence of the mining company’s negligence.

Dodge countersthet it mattersnot whether it committed any negligence, becausethewaiver
of subjacent support entitles Dodge to mine, alow subsdence, and damage cartain property or structures
uponthesurface. Dodge claimsto havearight to be negligent if it chooses, i.e. thewaiver of support

meakesany argument about negligence supearfluous becauseit can cause subsdenceif it o chooses: Dodge

12(....continued)

The permittee must, to the extent required under applicable
provisions of Satelaw, either correct materia damage resulting from
subsidence caused to any structures or facilities not protected by
paragraph (c)(2) of thissaction by repairing the damage or compensate
theowner of the sructuresor facilitiesfor the full amount of the decrease
in value resulting from the subsidence.

30C.F.R.8817.121(c)(2)-(c)(3) (1995). Appdlantsarguethat, dthough thefederd rulesmake specific
mention of noncommerda dructures, thesaerulesdo not. Becausethedaterulesdo not limit themsaves
to noncommercid gructures, gppdlantsclamthe gate rulesmust cover commercia sructures(eg. the
rock crusher) aswell. However, because wefind for the gppellants on other grounds, we declineto
address this particular argument in this opinion.
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may or may not have had such rightsbeforethe permit. However, toignorethe permit and acoept Dodge's

argument at face value would be to eviscerate the entire permitting process.

Permits are elaborately crafted documents, that in many cases display the art of the
compromise. A mining company may agreein apermit to limit mining in some way or make other
concessionsthat are not required by theletter of thelaw. A mining company may choose, for whatever
reason, to promise certain activity theat thelaw doesnot absolutely require. But evenif not required by the
law, oncethe Sate accepts and gpprovesthose promises, they becometerms and conditions of the permit,

and the mining company must honor them.

Although amining company may haveavariety of rightsby virtue of deed reservation or
contractual arrangement, acompany remainsfreeto waiveor limit those rights during the permitting
process. Wehold that thetermsand conditionsof amining permitissued pursuant totheWest Virginia
Surface Cod Mining and Reclamation Act, W. Va Code 8 22-3-1, et 550, may limit rightsthat amining
company atherwisewould haveenjoyed. Mining activity may not exceed thelimitationscontained inthe

permit, or any other statutory limitation.

Onemus haveapermitin order to mine, and when oneviolatesthetermsof apermit, the
daemay assessapendty. “Any person engaged in surface-mining operations who violates any permit
conditionor whoviolatesany other provison of thisarticleor rulespromulgeted pursuant theretomay aso

beassessed acivil pendity....” W.Va Code§22-3-17(c) (1997). Technicdly itisthe permit, and not
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aspecific satutory provision, that requiresacompany to do or not do certain things. However, if the
company doesotherwiseand violatesits permit, it dearly isa so violating agatute, namely the Act. Thus
we hold that, because amining company must haveavalid permit to mine, aviolation of thetermsor
conditionsof apermit issued pursuant to the Wes Virginia Surface Cod Mining and Redlamation Act, W.

Va. Code § 22-3-1, et seq., isaviolation of the Act, and therefore aviolation of statute.

We havelong held that any violation of statuteis considered prima facie evidence of
negligence, and have explained how such evidence should be used by acourt: “Violation of agauteis
primafadieevidenceof negligence. Inorderto beactionable, such violation must bethe proximate cause
of the plaintiff’sinjury.” Syl. pt. 1, Anderson v. Moulder, 183 W. Va. 77, 394 SEE.2d 61 (1990).
Once the violation of statute is established, a court should allow ajury to consider the case:

A primafaciecase of actionablenegligenceisthat sae of factswhich

will support ajury finding thet the defendant was guilty of negligencewhich

wasthe proximate cause of plantiff’ sinjuries, thet is it isacasethat has

proceeded upon sufficient proof to the stagewhereit must be submitted

to ajury and not decided against the plaintiff as a matter of law.

Syl. pt. 6, Morrisv. City of Whedling, 140 W. Va 78, 82 S.E.2d 536 (1954).

Inthiscase, the Antulovshavedleged that Dodge violated the spedific termsand conditions
of itspermit in severa ways, most notably by undermining their quarry and causing subsidence that
damaged their equipment. Itisthelanguage of the permit, and not the waiver, that controlsthisdispute.

TheAntulovsshould beableto present evidencethat Dodge sactionscaused their damages. Thisinquiry
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concarnsdisputedissuesof materid fact; thus, wecondudethat thelower court erred ingranting summeary

judgment in favor of Dodge.

V.
CONCLUSION

For thereasonssaed, thejudgment of the Circuit Court of Marion County isaffirmed, in

part, and reversed, in part, and is remanded for further proceedings consistent with this opinion.

Affirmed, in part,
reversed, in part,
and remanded.
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