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Thiscasepresented amedica md practiceprocedurd issuethat wasof firs impressonfor
thisCourt. Namdy, whether thetria court wasreguired to afford the plaintiff areasonable period of time
to retain amedical expert to addresstheissue of proximate cause. The mgority opinion correctly
determined, asisset out in Syllabus point 4 of the opinion, that “[u]ponatria court’ sdetermination that
an expat witnessisrequired to prove sandard of care or proximeate cause in an action brought under the
Wet VirginiaMedical Professiondl Ligbility Act, West VirginiaCode 88 55-7B-1to 11 (1986) (Repl.Val.
2000), areasonable period of time must be provided for retention of an expert witness” The mgority
holding inthiscase wasdictated by statute. I, therefore, concur with the majority decision. | write
sparady because| bdievetrid courtsand lawyersnead additional guidancein understanding and gpplying

the holding in this case.

Reconciling Rule 16 of the West Virginia Rules of Civil Procedure and the
West Virginia Medical Professional Liability Act, W. Va. Code § 55-7B-1

A scheduling order wasentered in thismetter pursuant to Rule 16(b) of theWest Virginia

Rulesof Civil Procedure.' Pursuant to the scheduling order, the partieswerereguired toidentify experts

'Rule 16(b) provides:
(continued...)



by December 10, 1999. Thedeedlinefor expert identification expired without the plaintiff desgnating an
expert. Thetrid court ultimatdy granted summary judgment to CAMC becauseit determined that Mr.
Danid wasrequired to useamedical expert, but failedto identify one within the time frame of the
scheduling order. ThisCourt recently stated thet “ Rule 16(€) specifically providesthat ascheduling order
controlslitigation ‘ unless modified by asubsequent order.”” Sateexrel. Craftonv. Burnsde, 207
W.Va 74, ,528 SE.2d 768, 772 (2000). In Sateex rel. Sate Farm Fire & Casualty Co.
v. Madden, 192W. Va 155, 161, 451 SE.2d 721, 727 (1994), we explained “that the circuit court was
actingwithinhisdiscretion. . . by refusngto dlow [the defendant] to desgnate expertsafter theexpiraion

of the deadlines established in the scheduling order.” Seealso Bartlesv. Hinkle, 196 W. Va. 381,

!(...continued)

(b) Schedulingand Planning. Except in categoriesof actions
exempted by the Supreme Court of Appeals, the judge shall, after
conaulting with the attorneysfor the parties and any unrepresented parties
by ascheduling conference, telgphone, mail or other suitablemeans, enter
ascheduling order that limits the time:

(1) Tojoin other parties and to amend the pleadings;
(2) Tofileand hear motions; and
(3) To complete discovery.

The scheduling order also may include:

(4) Thedateor datesfor conferencesbeforetrid, afind pretrid conference, and
trial; and

(5 Any other matters appropriate in the circumstances of the case.

A schedule shall not be modified except by leave of the judge.
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392, 472 SE.2d 827, 838 (1996) (“ A successon of violations. . . indicating agenerd unwillingnessto

comply with acourt-imposad scheduling order, isenough for useventojudtify adefault [asasanction].”).

Asdemondrated by the foregoing caselaw, precedent would gppear to require affirming
thetrid court inthiscase. Indeed, had thisnot been amedica md practice case within the confines of W.
Va Code § 55-7B-6, under theRulesof Civil Procedurewewould be compdled to affirmthetrid court's
decision since the court was correct in requiring plaintiff to use an expert. However, the Rule 16(b)
scheduling order in this case was qudified by the application of W. Va Code § 55-7B-6, which, as
discussed bel ow, controlstheissue of identifyingamedical expert in actionsfor medica professond

liability.2

’An issue that was not raised by the partiesin this case concerns whether the legidature had
authority to addresscivil procedure mattersin W.Va Code 8§ 55-7B-6. ThisCourt hasindicated that
“[ulnder article[V111], sectionthree of our Congtitution, the Supreme Court of Appedlsshdl havethe
power to promulgaterulesfor al of the courts of the State related to process, practice, and procedure,
which shall have the force and effect of law.” Syl. pt. 1, Bennett v. Warner, 179 W. Va. 742, 372
S.E.2d 920(1988). Further, “[u]nder Article V1, Section 8 [and Section 3] of the Condtitution of West
Virginia(commonly known asthe Judicid Reorganization Amendment), adminidrative rules promulgeted
by the Supreme Court of Appedsof West Virginiahavethe force and effect of satutory law and operate
to supersede any law that isin conflict withthem.” Syl. pt. 1, Sern Brothers, Inc. v. McClure, 160
W. Va. 567, 236 S.E.2d 222 (1977).

Inprior decisonsof this Court we have gpproved of spedific provisonsintheMedicd Professond
Liahility Act, which touched upon procedurd mattersthet fel under the direct condtitutiond supervisory
authority of this Court. In Robinson v. Charleston Area Medical Center, Inc., 186 W. Va 720,
414 SE.2d 877 (1991), thisCourt held that the legidature could limit noneconomic damegesrecoverable
for medical malpractice. In McGraw v. S. Joseph’s Hospital, 200 W. Va. 114, 488 S.E.2d 389
(1997), we gpproved of thelegidature granting trid courts discretion under W. Va. Code § 55-7B-7 to
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(1) Therequired tatus conference. Under W. Va. Code 8§ 55-7B-6(a) a mandatory
gatusconference must occur inamedica md practice case* not lessthan nine nor more than tweve months
following thefiling of answer by dl defendants].]” Thisprovision of the statute must be harmonized with
Rule 16, which includes no time period spedificaly desgnated for holding any type of status conference

under Rule 16.

Inpractice, trid courtsshould addressthe § 55-7B-6 mandatory satusconferencethrough
the Rule 16 scheduling procedure. In other words, theinitial scheduling order should providethe datethet
the court and partieswill convenefor the mandatory satusconference. When thisprocedureisfollowed,
the problem presented in the ingtant case should not arise, so long asthe status conferenceis scheduled

reasonably prior to the date the parties are required to designate their expert witnesses.® Thislast

%(....continued)

require expert testimony in medical professional liability cases. However, in Mayhorn v. Logan
Medical Foundation, 193W. Va. 42, 49, 454 SE.2d 87, 94 (1994), weindicated that the legidature
could not outlinewhen an expeart isqudified to tedify in amedicd mapractice action. In Gaither v. City
Hogpital, Inc., 199 W. Va. 706, 487 S.E.2d 901 (1997), we approved of the legidatureimposing an
outgdelimit of ten yearsonthefiling of medicd ma practiceclams, regardiessof thedate of discovery,
unlessthereisevidence of fraud, conced ment, or misrepresentation of materid factsby the hedth care
provider.

Inmy judgment, the procedura issuespromulgated in W. Va Code § 55-7B-6 arenat in conflict
with Rule 16(b), but rather they supplement the Rule. However, asl indicated, theissue of whether W.
Va Code § 55-7B-6 offendsthe conditutiond authority of this Court to regulate procedurd mattersinthe
trid courtsof this State was not presented to thisus. Thus, thisissueis il dive until properly presented
to this Court for resolution.

*Thegauteactualy requires*thedefendant to schedulesuch conference” Thisrequirement does
not precludethetrid court from setting adatefor the satus conferenceintheinitid scheduling order. See
Rule 16(b)(4) (* The scheduling order dsomay include. . . [tjhe date or datesfor conferences before
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requirement is elaborated on below.

(2) Determining the need for medical experts at the required status
conference. When amandatory status conferenceisheld pursuant to W. Va. Code § 55-7B-6, the
statute specificaly requirestheissue of medical expertsbediscussed. Inthisrespect, 8 55-7B-6(8)(2)
expredy requiresthet during the conference aplaintiff “certify to the court thet either an expert withesshas
or will beretained to tetify on behdf of the plaintiff asto the applicable sandard of careor that under the
aleged factsof theaction, no expert witnesswill berequired.” Thedatutedso providesthat “[i]f the court
determinesthat expert testimony will berequired, the court shal provideareasonable period of timefor
obtaining an expert witnesy.]” These provisons must also be harmonized with the scheduling order

entered pursuant to Rule 16(b).

Typicdly, trid courtswill enter aninitid scheduling order that establishesthe cutoff date
for identifying experts, aswasdonein thiscase. However, W. Va Code § 55-7B-6(a)(2) qudifiesthis
practicein the context of medica mal practicecases. Establishing acutoff datefor identifyingamedicd
expert must be done at the mandatory status conference under W. Va Code 855-7B-6. Asruledinthe
ingtant case, establishing acutoff dateinaninitid scheduling order for identifyingamedicd expertina

medical malpractice case is not controlling.

%(...continued)
trid[.]”). If, for somereason, thedate for holding the mandatory Satus conferenceisnot inserted inthe
scheduling order, then pursuant to W. Va Code § 55-7B-6(8)(2) the defendant must “ schedule such
conference with the court upon proper notice to the plaintiff.”
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Also, thegatutecontemplatesameaningful hearingontheissueof amedicd expart. During
the conference the parties should be prepared to discuss substantive issuesin the case asthey relateto
medica expert tetimony. Thisisnecessary asthetria court must ultimately determinewhether torequire
medical expert testimony. Anaccuraterecord of the conference should be madeto alow for ameaningful

review should a party later challenge the basis of the trial court’s decision.

Fndly, it musgt be understood that aninitid Rule 16(b) scheduling order may continueto
edtablish acutoff datefor identifying nonmedical experts. The mandatory status conference under W.

Va. Code 8§ 55-7B-6 applies only to medical experts.

(3) Other considerations at the mandatory status conference. Itisalso required
by W. Va Code 8§ 55-7B-6(3)(1) that, during the status conference, the parties“[i]jnform the court asto
the satusof theaction, particularly asto theidentification of contested factsand issuesand the progress
of discovery and the period of timefor, and nature of, anticipated discovery[.]” Thisprovison, Smply
requires updating thetria court onthe progress of mattersthat are ordinarily covered in the scheduling

order, except for the issue of medical experts.

With these additiond obsarvations, | concur inthedecison rendered inthiscase. | am

authorized to state that Justice Maynard joins me in this concurring opinion.



