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SYLLABUSBY THE COURT

1. “A circuit court's entry of summary judgment isreviewed de novo.” Syl. Pt. 1,

Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

2.“** A mationfor summary judgment should be granted only whenitisdear thet thereis
no genuineissue of fact to betried and inquiry concarning thefactsis not desrableto darify the goplication
of thelaw.” Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co. of New
York, 148 W.Va. 160, 133 SE.2d 770 (1963).” SyllabusPoint 1, Andrick v. Town of Buckhannon,
187 W.Va. 706, 421 SE.2d 247 (1992).” Syl. Pt. 2, Painter v. Peavy, 192 W.Va 189, 451 SE.2d

755 (1994).

3. “Atrid court isvesedwith discretion under W.Va Code § 55-7B-7 (1986) to require
expert tedimony inmedicd professond liahility cases, and absent an abuse of that discretion, atrid court's
decisonwill not bedisturbed onapped.” Syl. Pt. 8, McGraw v. . Joseph’ sHosp., 200W.Va 114,

488 S.E.2d 389 (1997).

4. Upon atrid court’sdetermination that an expert witnessis required to prove sandard
of careor proximate causein an action brought under theWest VirginiaMedicd Professond Liahility Adt,
West VirginiaCode 88 55-7B-1t0 -11 (1986) (Repl.\V0l.2000), areasonable period of time must be

provided for retention of an expert witness.



Albright, Justice:

Appdlant Edward M. Danid gppedsfromthe April 5, 2000, decison of the Circuit Court
of Kanawha County, granting summary judgment to Appellee Charleston AreaMedical Center, Inc.
(“CAMC") inanegligenceactionthroughwhich Appdlant dleges injuriesresulting fromawhedchair in
digepar. Appdlant assatsthat thetrid court faled to permit him an opportunity required by the provisons
of theWeg VirginiaMedica Professond Ligbility Act (herencfter refered to asthe Act” or the“Medicd
Liability Act”), West VirginiaCode 88 55-7B-1 to-11 (1986) (Repl \Vol.2000), to locate and identify an
expertwitness. Wecondudethat thearcuit court’ sgrant of summary judgment was premeture, given its
falureto expresdy provide Appdlant with atime period for identifying an expert witness subsequent to the
court’ s determination that an expert witness was required by the facts of the case. Accordingly, we

reverse.

I. Factual and Procedural Background
Whilerecovering from heart surgery at CAMC on February 11, 1997, Appellant was
placed inawhed chair for purposes of trangporting him from the recovery areaof the hospital back to his
room. After Appelant was seated in thewhed chair, the back of theredining chair broke causng himto
fal backwards. Asaresult, Appdlant alegedly suffered certain injuries, including emotiona distress.
Appdlantfiledadvil actioninthedrcuit court on February 11, 1999, through which he sought to recover

damages in connection with the wheelchair incident.



Appdlant satesin hisbrief that neither he* nor the defendant retained expertsfor trial
purposes’ “[a]sthe casewas not complex and the damagesdamed werenot large” On January 3, 2000,
CAMC moved for summary judgment on the grounds that the Act required Appd lant to use expert
tesimony to establish that it had deviated from the standard of care and that this deviation proximately
caused Appdlant’ sinjuries. Following ord argument on theissue of summary judgment, thetria court
ruled that expert testimony was not required under thefacts of thiscaseto establishadeviationfromthe
standard of carewith regard to the act of negligence--thewhed chair fal--but that an expert would be
necessary to establish that thisact of negligence wasthe proximate cause of Appellant’sphysicd and
emoationd injuries. Based on Appdlant’ sadmission that he had “failed to secure an expert to demondrate
proximate cause within the time frame dlotted by the Court’ s scheduling Order” combined with its
determination that an expert was necessary, thetria court granted summary judgment to CAMC.

Appellant seeks areversal of this grant of summary judgment.

[I. Standard of Review
Aswith al summary judgment rulings, our review isdenovo. SeeSyl. Pt. 1, Painter
v. Peavy, 192 W.Va 189, 451 SE.2d 755 (1994) (holding that “[&] circuit court's entry of summary

judgment isreviewed de novo”). In syllabus point two of Painter we recognized further:



“* A mation for summary judgment should be granted only when
itisclear that thereisno genuineissue of fact to betried and inquiry
concerning thefactsis not desrableto darify the gpplication of thelaw.’
Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal
Insurance Co. of New York, 148 W.Va. 160, 133 S.E.2d 770
(2963).” Syllabus Point 1, Andrick v. Town of Buckhannon, 187
W.Va. 706, 421 S.E.2d 247 (1992).
Painter v. Peavy, 192 W.Va. at 190, 451 SE.2d at 756. Wereview thiscasewith theseprinciplesin

mind.

[1. Discussion

Appdlant arguesthat thetria court abused itsdiscretioninnot falling to adheretothetime
dlowancescontainedintheMedicd Lighility Act for designation of expert witnesses. Acknowledging thet
“naither the plaintiff nor the defendant in thiscase precisely followed the procedure established by Section
6 of the Act,”* Appellant maintainsthat “theintent of this Section isto ensure that the party having the
burden of proof shdl beadvised, in advanceof trid, whether expert testimony will berequired.” Since
Appdlant “ had proceeded inthe good faith belief that expert testimony was unnecessary” until thetria
court' ssummary judgment ruling, he suggeststhat itwould be patently unfair not to permit him additiond

time to obtain the necessary expert witness.

By thisstatement, Appdlant gopearsto bereferring to the Mediicd Liability Act’ srequirement that
a “mandatory status conference’ be held within aspecified period of timefollowing thefiling of the
defendant’ sanswer tothecomplaint. W.Va Code 8§ 55-7B-6(8). TheAct expresdy placestheduty for
the scheduling of this conference upon the defendant--CAMCinthiscase. W.Va Code 8 55-7B-6(3)(2).



TheMedicd Liahility Act, inasection deding with pretrid procedures, addressestheissue
of expert witnesses, stating that:

(& Ineach medicd professond ligbility action agans ahedth
care provider, not lessthan nine nor more than twelve monthsfollowing
thefiling of answer by dl defendants amandatory Satusconferenceshdl
behddat which, in additionto any mattersotherwiserequired, the parties
shall:

(1) Inform the court astothe status of the action, particularly as
to theidentification of contested facts and issues and the progress of
discovery and the period of timefor, and nature of, anticipated discovery;
and

(2) On behalf of the plaintiff, certify to the court that
either an expert witness has or will be retained to testify on
behalf of the plaintiff as to the applicable standard of care or
that under the alleged facts of the action, no expert witness will
be required. If the court determines that expert testimony will
be required, the court shall provide a reasonable period of
time for obtaining an expert witness and the action shall not be
scheduled for trial, unless the defendant agrees otherwise,
until such period has concluded. It shall be the duty of the
defendant to schedule such conference with the court upon
proper notice to the plaintiff.

W.Va. Code § 55-7B-6(8)(1), (2) (emphasis supplied).

Opposing thesuggestion that theintent of theMedicd Liability Act requiresadditiond time
for thenaming of Appdlant’ sexpert, CAMC arguesthat Appdlant had sufficdent timeprior tothe summeary
judgment ruling to retain and disclosean expert. Moreover, CAMC sressesthat Appelant hasfalledto
comply with thetime condraints specificaly st forthin the circuit court’ sscheduling order with regard to
the naming of expert withnesses. Basad onthefact thet Appdlant failed tolocate and hire an expert witness,

despite being subject to the mandates of the scheduling order, CAMC contendsthat Appelant isnot



entitled to the additiond timewhichit now seeksfor expert retention purposes. In CAMC' sopinion, the
proceduresof the Act with regard to expert retention are saf-evident and do not hinge upon the order of
atrid court. Since Appd lant had an obligation from day oneto retain an expert for proof of standard of

care, CAMC reasons that no additional time should now be alotted Appellant.

In syllabus point eight of McGraw v. S. Joseph’s Hospital, 200 W.Va. 114, 488
S.E.2d 389 (1997), we made clear that theissue of expert witnessesiswithinthetria court’ sdiscretion
under theMedicd Liahility Act: “A trid court isvested with discretion under W.Va. Code § 55-7B-7
(1986) to require expert testimony in medica professond liability cases, and absent an abuse of that
discretion, atria court’sdecision will not be disturbed on appedl.” Pursuant to thisstatutory grant of
discretion, thetrid court made adetermination that an expert witness, while not required ontheissue of
standard of care? was reguired on theissue of proximate cause. In support of its decision to require an
expert on proximate cause, thetrid court aited this Court’ sruling in Short v. Appalachian OH-9, Inc.,
203W.Va 246, 507 S.E.2d 124 (1998), in which we held that “the circuit court hasthe discretion to
determinewhether the plaintiff isrequired to obtain an expert witness concerning both thestandard of care
gpplicabletotheemergency medica service provider and whether thedleged breach of that Sandard of

care proximately caused the death of theinfant. .. .” Id. at 247, 507 S.E.2d at 125, syl. pt. 5, in part.

“Thetria court opinedinitssummary judgment ruling that: “ Thejury caninfer fromitsexperience
that the placing of apatient, recovering from heart surgery and till under the effectsof anaesthesia ina
defective whed chair which then collgpses dlowing the patient to fall violates any gandard of duecare”
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The Appdllant disagreeswith thetrial court’ sdecison toimmediately grant summary
judgment to CAM C without granting him anopportunity tolocate an expert witnesson the proximate cause
isse® Because this case has been determined to fall within the parameters of the Medicd Liahility Act,*
the provisonsof the Act necessarily control our decisoninthiscase. Insection s, which governsthe
Issue of expert retention, the Medicd Liahility Act contemplatesthat theissue of expertswill be resolved
during amandatory satus conferencein requiring the plaintiff to “ certify to the court thet either an expert
witnesshasor will beretaned totedtify . . . asto the goplicable sandard of care or that under thedleged
facts of the action, no expert witnesswill berequired.” W.Va. Code 8 55-7B-6(a)(2). Thefind
determination regarding the need for an expert witness, asthe Act makesclear, isamatter for thetria
court: “If the court determines that expert testimony will be required, the court shall provide a

reasonable period of time for obtaining an expert witness].]” 1d. (emphasis supplied).

In its summary judgment ruling, the trial court reasoned:

The plaintiff failed to identify any expert for purposes of establishing
proximeate cause on or before December 10, 1999, which isthe date demanded
by the Court’ sscheduling Order. Moreover, theplaintiff hasarticulated agtrategy
that would rely whally uponlay tesimony to establish al dementsof theclam.

Wedo nat, by our opinioninthis casg, intimate any gpprova or disgpprovd of thedircuit court’s
decison on the underlying question of whether an expert witnesswas required on the causation issuein the
ingant casa Weobsarvethat expert testimony on causation isnot autometicaly required in casssinvolving
emotional distress. See, e.g., Tanner v. Rite Aid of W.Va,, Inc., 194 W. Va. 643, 461 S.E.2d 149
(1995).

“Thetrid court determined inits April 5, 2000, ruling that the cause of action falls under the
Medicd Liability Act “because. . . [it] isatort committed by hedth care providersin the course of the
plantiff’ shedthcare” SeeW.Va Code855-7B-2(d) (defining medica professond liability under the
Act).



The Court, however, concludes the clam cannot be established without expert

testimony. Accordingly, thisCourt can only condudethe plaintiff failed to meke

a sufficient showing on the element of proximate cause to support his claim.
Not until thisruling of thetrid court wasit dear that the action would be resolved pursuant to the provisons
of theMedicd Liability Act or that an expert witnesswasrequired. WhileWest VirginiaCode § 55-7B-
6(8)(2) doesnot expresdy addressthe use of expert witnessesfor proximeate cause purposes, thediscretion
vested inthetrid judge by this provison to make determinations regarding the need for expert witness
testimony coupled with our prior decision in Short compelsthe conclusion that upon atrial court’s
determination thet an expert witnessisrequired to prove Sandard of care or proximate causein an action

brought under theMedicd Liahility Act, areasonable period of timemust be provided for retention of an

expert witness., See Short, 203 W.Va. at 247, 507 S.E.2d at 125, syl. pt. 5.

Throughitsgrant of summeary judgment Smultanecuswithitsdecison concerning theneed
for anexpert ontheissue of proximate cause, thetria court failed to comply with the mandatory language
of West VirginiaCode 8 55-7B-6(8)(2), which requiresthe provison of a* reasonable period of time’ for
expert retention. Logic suggeststhat thismandate of requiring a“ reasonable period of time” must follow
any determination by atria court regarding the need for an expert, and not precede such determination.
Becausethelower court failed to accord Appd lant any time whatsoever following itsdecison regarding
the need for an expert witness on proximate cauise, we conclude that thelower court erred in granting

summary judgment to CAMC.



Based on theforegoing, thedecison of the Circuit Court of Kanawha County ishereby
reversed.

Reversed.



