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| differ with the dissenting view st forth in Justice Maynard’ s separate opinion, which
guotes Count Leo Tolstoy for the proposition that “where there is law thereisinjustice.”

| suggest that the law can been seen asatoal -- that, if we are fortunate, we can use, to
further the ends of justice.’

Thefollowing summary from therecord of theingtant case pesksfor itsdlf, and explains

why the Court’ s decision in the instant case is unquestionably a step toward justice.

l.

Ron and Vera Stewart live in Huntington, West Virginia, where Ron does home
improvements genera congtruction, and repair work. DennisJohnsonisaHuntingtonlandlord, withover
three million dollarsin rental real estate, many of the properties in a distressed state.

In October of 1998, landlord Johnson met the Stewarts, who needed aplacetolive. They
made the following agreement:

By Ron Stewart:

"Asan amateur carpenter and builder, | loveand understand tools. Peter, Paul, and Mary sang:
“If | HadaHammer . .. I’d hammer out Jugtice. . . I'd hammer out Freedom.. . . I'd hammer out Love
between my brothersand sgters. . . dl over thisland.” Of course, likeany tool, thelaw can be used for
morally different purposes.



A. -—-wdl, firg off, wemet Dennis Johnson through somemutud friends
of ours. | heard about him having alot of property, nesded alot of work
doneto some of hisproperty, and a thetimewe need aplaceto day, a
home, meand my wife. | madeaverbd arrangement that | wasto work
for him on hismaintenancework, 350 amonth. Anything over that was
an hourly wage.

Tr. at 69-70.

Asked to describe his hours and his work for landlord Johnson, Ron Stewart replied:

A. Anywhere from 7 to 12 hours aday.
Q. And how many days aweek did you work?
A. Seven days aweek.

Tr. at 70.

* k%

A. | canrecitemost of thework, but it’s hard to remember everything,
o I'll try. Thefirst restoration job wasat 519 front. It needed some
remodeling work done, needed new carpet. The bathroom was, of
course, remodded. New shower tubinsert put in. Theold claw type, |
removed it, busted it out. Thefloor wasdamaged very bad. | replaced
thefloor intherestroom. Sheetrocked the celling, repainted, taped, and
textured the ceilings, not just in the bathroom but the whole apartment.

Tr. at 71.

Thetranscript continueswith three pages of description of theprojects Stewart completed
for Johnson. Ron Stewart Sated that hewas paid infrequently, but kept working because he continued to

have the benefit of the housing:

Did he owe you more money?

Y es, ma am, I’d worked over my 350 rent.
Did you ask him to pay you?

Y es ma am.

How many times did you ask him?

Q>0 >0



A. Threetofivetimes | called him persondly a hishometwo or three
times Hedways assured methat he' d come by and bring me acheck
that he owed me for over the rent. He never showed up.

Q. Henever did?

A. No ma am.

Tr.at 73.

During the winter monthsin 1998-1999, Stewart admitted that, unpaid for weeks, and
needing food, heimproperly but temporarily pawned two toolsthat hewas using which belonged to
Johnson. Onewasretrieved and returned before Johnson ever knew it had been gone. Stewart did not
yet have the $20.00 required for the second. Johnson learned of the incident and was enraged.

Stewart explained that hislast project was the work on Johnson’ s own residence,
completed on February 3, 1999.

. ...Alongwiththat | did do someremoddingwork to hisown home.
Is that the last project you were working on?

Y eah, that was my very last project.

And when did you finish the work in his own home?
February 3rd was the day | finished up his house.

And that was just before you were asked to |eave?
Y es ma am.

>0 >0 >0 >

Ontheevening of February 4, 1999, the Stewarts returned home late from playing cards
with friends. On the door was the following note, signed by Johnson:
Tex Feb 4 1999
| got awarrant for your arrest for sdlling & pawning my tools. You need
to vacate my premises no later than tomorrow.

No warrant for Ron Stewart’ sarrest existed at that time. The Stewarts found the door open and the

interior ransacked. Pawn tickets lay everywhere, some were missing, and a TV was gone.



Early the next morning Lou Porter, Johnson' sassodiate, banged on thedoor, told themto
move out and to be gone by afternoon. The Stewarts had witnessed other forcible on-the-gpot evictions,
andwerefearful. Evidenceof the other evictionswasexcluded a trid. The Stewarts|eft the gpartment
totry toget atruck. Whenthey returned, dl of thair bdongings, persond effectsand household furnishings,
aswell as their two newborn kittens and the mother cat, had been removed from the residence.

Johnson admitted at trial that as of February 4 and 5, the Stewarts were in lawful
possession of theunit. Johnson aso admitted he had given Stewarts no 30-day noticeto vacate, had not
evicted them through the court, and had not then claimed they owed rent:

Q. Now, you never gavethem a30 day noticeto terminatethetenancy,

did you?

A. No, Maam.

Q. And you never evicted them through the Court?

A. No, ma am.

Q. Sothey weredill inlawful possession of the gpartment on February

4th and 5th?
A. On February 4th and 5th, yes, ma am.

* k%

Q. Now, you don't have any records or documentation that you told

them they owed you money? Likeyou never sent themabill or anything?

A. No, ma am.
Tr. at 124-125.

Johnson admitted in hishandwritten Answer filedin Magistrate Court, and in hisAnswer
toHantiffs Amended Complaintinthedrcuit court, that he bagged the Slewarts possessons, and deaned
out theunit. Attrid, hechanged thetestimony, stating someonedseremoved the Stewarts belongings.

In any case, when the Stewarts returned from the search for atruck, everything was gone.



Johnson dso admitted, after some equivocation, thet the Stewarts had not, and heknew
the Stewarts had not, abandoned the apartment:

Q. Youknew on February 4 or February 5that Ronwasdill working for
the rent, the rent on the apartment for you?

A. Not onthosedates. I'm not sure of the exact date -- but as of that
time he was till --

Before that yes.

-- he was a tenant?

Yes.

He was a lawful tenant?

(Witness nodded in the affirmative.)

Now you knew that he was still living there?

Yes.

>0 >0 >0 »

* k%

Q. Yea, onFebruary 4 he had not been gonefor along period of time,
he was living there the whole time?
A. Prior to February 4, yes.

* k%

Q. All right. Soasof the4th of February, youweren't looking for him
and you had noideawhat -- that he-- would think that hewould abandon
the apartment --

A. Nomaam. | meanthat deteright there I’ m sure accurate thet it son
there. ..

Tr. at 129-130.

.
Theabovefactud reditd spesksfor itsdlf, and explainswhy the plantiffsin theinstant case
have an absolute right to have their case decided on its merits by ajury.
Theindant caseisnoteworthy becauseit isapretty rare occas on when peoplewho do

not haveahighincome cantakeardaivey Smple economic grievance to court and have ajury decideand



evauaethar daim.? When people are on the lower rungs of the economic ladder they usualy do nat have
themoney, or time, or energy to usethelega systemasatoa -- to seek the Smple but powerful economic
and personal justice that a jury can provide.

Itisthereforegood to sseintheingant casethat alegd Aid lawyer fought persstently for

her dients right to have ajury spesk on theissue of what justiceisfor these plaintiffs and this defendarnt.

| fully concur in the Court’s opinion.

Persond injury casesareadifferent sory; thereare plenty of lawyerswhowill represent people
with substantial personal injury claims, without regard to the client’sincome.
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