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SYLLABUSBY THE COURT

1. “The gppdlate andard of review for the granting of amation for [judgment asa
matter of law] pursuant to Rule 50 of the West VirginiaRules of Civil Procedureisdenovo. On gpped,
thiscourt, after conddering the evidencein the light mod favorable to the nonmovant party, will susainthe
granting of [judgment asametter of law] when only onereasonable concluson asto theverdict can be
reached. But if ressonableminds could differ asto theimportance and sufficdency of the evidence, adrcuit
court'sruling granting [judgment asamatter of law] will bereversed.” Syllabuspoint 3, Brannonv.

Riffle, 197 W. Va. 97, 475 S.E.2d 97 (1996).

2. “A tria court’ sevidentiary rulings, aswell asits application of the Rules of
Evidence, are subject to review under an abuse of discretion standard.” Syllabus point 4, Sate .

Rodoussakis, 204 W. Va. 58, 511 S.E.2d 469 (1998).

3. “Wherean offer of evidenceismade under Rule404(b) of theWes VirginiaRules
of Evidence, thetria court, pursuant to Rule 104(a) of the Wegt VirginiaRules of Evidence, isto determine
itsadmissbility. Before admitting theevidence, thetria court should conduct anin camera hearing as
gated in Satev. Dolin, 176 W. Va. 688, 347 S.E.2d 208 (1986). After hearing the evidence and
arguments of counsd, thetria court must be satisfied by a preponderance of the evidence that the acts or
conduct occurred and that the defendant committed the acts. If thetrial court does not find by a

preponderance of the evidencethat the actsor conduct was committed or that the defendant wasthe actor,



the evidence should beexd uded under Rule 404(b). If asufficient showing hasbeen made, thetrid court
must then determinetherdevancy of theevidence under Rules401 and 402 of theWest VirginiaRulesof
Evidence and conduct the balancing required under Rule 403 of theWest VirginiaRulesof Evidence. If
thetrid court isthen satified thet the Rule 404(b) evidenceisadmissible, it should instruct thejury onthe
limited purposefor which such evidence hasbeen admitted. A limitingingruction should begivena the
timethe evidenceisoffered, and we recommend that it be repeated in thetrid court’ sgenera chargeto
thejury a the concluson of theevidence” Syllabuspoint 2, Satev. McGinnis, 193 W. Va 147, 455

S.E.2d 516 (1994).

4. “Since the adoption of the Rulesof Civil Procedure, thereisno requirement that
ananswer . . . beverified.” Syllabuspoint 2, in part, M. W. Kellogg Co. v. Concrete Accessories

Corp., 157 W. Va. 763, 204 S.E.2d 61 (1974).

Per Curiam:
VeraStewart and Ron Sewart, gopd lants/plantiffsbe ow (hereinafter referred to as*the

Stewarts),* apped ed the ruling by the Circuit Court of Cabell County granting judgment to Dennis

The Stewarts are husband and wife.



Johnson, gppellee/defendant below (hereinafter referred to as“Mr. Johnson™).2 The Sewarts contend in
thisgpped that the aircuit court committed error by granting judgment asameiter of law to Mr. Johnson
and indenying the Slewarts wrongful evictiondam. The Slewartsdso assgn eror to severd evidentiary
rulingsmade by thedircuit court. Based upontheparties argumentson gpped, the record designated for
appellate review, and the pertinent authorities, we reverse the decision of the Circuit Court of Cabell

County.

l.
FACTUAL AND PROCEDURAL HISTORY
In October of 1998, the Stewartsentered into an oral rental agresment with Mr. Johnson.
Pursuant to the agreement, the Stewartswere permitted to live in an gpartment owned by Mr. Johnson
without having to directly pay rent. Inexchange, Mr. Stewart agreed to perform maintenance work on

other rental properties owned by Mr. Johnson.

Thelandlord-tenant rel ationship between the Stewartsand Mr. Johnson cameto an end
in February, 1999. During thistime period, Mr. Johnson learned that Mr. Stewart had pawned some
equipment owned by Mr. Johnson. During ord argument, Mr. Stewart’ scounsd acknowledged thet Mr.

Sewart pled guilty toamisdemeanor chargeinvolving golen property. Whilethis Court does not condone

Mr. Johnson initidly retained counsd, but proceeded to trid pro se. Inthisapped, Mr. Johnson
a0 procesded prose. Mrr. Johnson did nat file abrief on goped, however, he did represent himsdf during
oral argument before this Court.



Mr. Stewart’ sconduct inunlawfully stedling the Johnsons' property, theft isnot theissuebeforethisCourt.

The issues before this Court relate to the Stewarts’ wrongful eviction claim.

Ontheevening of February 4, 1999, the Sewartsreturned homeand found anoteon their
door. The note read:

| got awarrant for your arrest for selling & pawning my tools.
Y ou need to vacate my premises no later than tomorrow.

The note bore a signature that was alleged to be that of Mr. Johnson.

Thefallowing morning, February 5, 1999, an associate of Mr. Johnson named Lou Porter
cametothe Stewarts home. Theresfter, the Stewartsweretold to leave the premises by noon that day.
The Stewarts|eft thair gpartment to obtain atruck to movether belongings. When the Stewartsreturned

home, they found that all of their belongings had been removed from their apartment.

The Stewarts subseguently filed acomplaint in drcuit court seeking dameges on thetheory
of wrongful eviction.2 OnMarch 14, 2000, ajury wasempanded to hear thecase. At thecondusion of

the Sewarts case-in-chief, thetria court granted judgment asamatter of law to Mr. Johnson.* It isfrom

nitidly, the Stewartsfiled apro secomplaint in magistrate court. Mr. Johnson filed apro se
answer to the magigrate court complant. The Stewarts eventudly retained counsd, and the case was
thereafter filed in circuit court. Mr. Johnson retained legd counsd to file an answer to thecircuit court
complaint. Althoughthecircuit court proceeding involved numerousclaims, inthisgpped the Stewarts
have only raised and briefed the wrongful eviction issue.

*Mr. Johnson appeared pro se during the circuit court trial.
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this proceeding that the Stewarts now appeal .

.
STANDARD OF REVIEW
Weare asked to determine whether the arcuit court committed error by granting judgment
asamatter of law againg the Stewarts, and whether error was committed by thetrid court regarding
severd evidentiary rulings. The sandard of review for aruling granting judgment asamatter of law isset
forth in Syllabus point 3 of Brannon v. Riffle, 197 W. Va. 97, 475 S.E.2d 97 (1996):

The gopdlate sandard of review for the granting of amation for
[judgment asametter of law] pursuant to Rule 50 of the West Virginia
Rules of Civil Procedureis de novo. On appeal, this court, after
consdering theevidenceinthelight most favorableto the nonmovant
paty, will susainthegranting of [judgment asamatter of law] when only
one reasonable conclusion asto the verdict can bereached. But if
reasonable minds could differ asto theimportance and sufficiency of the
evidence, adrcuit court'sruling granting [judgment asametter of law] will
be reversed.

In thisregard, we have long held that
[u]pon amoation [for judgment as a matter of law] for the
Oefendant, every reesonableand legitimateinferencefairly aiang fromthe
testimony, when conddered initsentirety, must beindulged in favorably
to plaintiff; and the court must assume astruethosefactswhichthejury
may properly find under the evidence.
Syl. pt. 5, Nicholsv. Raleigh-Wyoming Coal Co., 112 W. Va. 85, 163 SEE. 767 (1932). See Syl.
pt. 1, Jividen v. Legg, 161 W. Va. 769, 245 S.E.2d 835 (1978). Furthermore, “[d] trial court’s

evidentiary rulings, aswdl| asitsapplication of the Rulesof Evidence, aresubject toreview under anabuse



of discretion standard.” Syl. pt. 4, Sate v. Rodoussakis, 204 W. Va. 58, 511 S.E.2d 469 (1998).

Within these standards, we turn to the issues presented on appeal .

1.
DISCUSSION
A. Judgment as a Matter of Law
The Stewarts presented evidence at trid to show thet they had amonth-to-month tenancy
with Mr. Johnson and that he failed to provide to them proper notice beforeterminating the tenancy.
Granting judgment asametter of law, thecircuit court ruled thet the satute of frauds precluded the action;
that thetenancy agreement between the partieswasnot inwriting; and that it wasindefinitein duration.

Inmeking thesefindings, thecircuit court relied upon our generd satuteof frauds’ and thestatute of frauds

*Thegenerd statuteof fraudsisfoundinW. Va Code § 55-1-1 (2000) and provides asfollows
No action shall be brought in any of the following cases:

(a) To charge any person upon or by reason of arepresentation or assurance
concerning thecharacter, conduct, credit, ability, trade, or dedingsof another, totheintent
or purpose that such other may obtain thereby credit, money, or goods;, or

(b) To charge any person upon a promise made, after full age, to pay adebt
contracted during infancy; or upon aratification after full age, of apromiseor smple
contract made during infancy; or

(c) Tocharge apersona representative upon apromise to answer any debt or
(continued...)



concerning the sale or lease of land.® Thetrial court stated on the record:

And we have sautesthat ded with red property and if thereisan ord
agreement regarding that’ snot reduced towriting, if thet ord agreement
can last for ayear or more . . . it hasto bein writing[.]

*(...continued)
damages out of his own estate; or

(d) To charge any person upon apromise to answer for the debt, default, or
misdoings of another; or

(e) Upon any agreement made upon consideration of marriage; or
(f) Upon any agreement that is not to be performed within ayear; or

(g) Upon any offer, agreement, representation, assurance, understanding,
commitment, or contract of abank, savingsandloan assodiation, or credit union, toextend
credit or to makealoanin excessof fifty thousand dollars, primarily for nonagriculturd,
businessor commercid purposes, not including chargeor credit card accounts, persond
linesof credit, overdrafts, or any other consumer account: Provided, That thissubsection
shall not apply to any offer, agreement, representation, assurance, understanding,
commitment or contract with abank, savingsand loan assodaion or credit unioninwhich
atransaction has been completed as evidenced by afund transfer.

Unlesstheoffer, promise, contract, agreement, representation, assurance, or
ratification, or Somememorandum or notethereof, beinwriting and signed by the party
to be charged thereby or hisagent. But the consideration need not be set forth or
expressed in thewriting; and it may be proved (where acongderation is necessary) by
other evidence.

*Thewriting requirement for thesadeor lease of landiscontainedinW. Va Code § 36-1-3 (1997):

No contract for thesale of land, or thelease thereof for morethan
one year, shall be enforceable unless the contract or some note or
memorandum thereof beinwriting and Sgned by the party to be charged
thereby, or by hisagent. But the consideration need not be set forth or
expressed in the writing, and it may be proved by other evidence.
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Secondly, the agreement that Mr. Stewart dlegedly had with Mr.

Johnsonrdativetoworking for him. Therewasnotimespecified for thet

andthelaw in Wegt Virginia, if anagresment for persona sarvices cannot

be performed within one year it has to be reduced to writing. . . .

Therewas never any testimony thet they intended to be there Sx months

or ninemonthsor anything ese, oit wasan ord agreement about awork

situation that would exceed one year in duration.
Based upon the evidence developed a trid,” it was error for thetrid court to hold, assamatter of law, that
such evidence established aviolation of the statute of frauds concerning the sde or lease of land.? The
evidence presented by the Stewarts dearly established aprimafacie case that amonth-to-month tenancy
exiged between theparties. The datute of frauds concerning the sde or lease of land, however, does not

require that month-to-month tenancy agreements be reduced to writing.®

Where, ashere, there exisssamonth-to-month tenancy, W. Va. Code 8 37-6-5 (1997)

The Stewartseach tedtified during their case-in-chief and they caled Mr. Johnson asawitness.
No other witness testified.

*Thegenerd statute of frauds had no gpplication to the landlord-tenant relationship between the
parties. Totheextent that thegenerd satuteof fraudsmay have been gpplicabletothiscase, it would have
concerned the empl oyer-empl oyee aspect of any agreement between the parties. However, that maiter
IS not an issue presented in this appeal .

9ThisCourt hasprevioudy recognized that aperson may haveboth an employment and atenancy
relationship with another. See Syl. pt. 3, Angel v. Blackband Consol.Coal Co., 96 W. Va. 47, 122
S.E. 274 (1924) (“ The miner was an employeein repect tohismining cod, but atenant asrespectshis
occupancy of the house; thetwo relations of employer and employee and landlord and tenant not being
necessarily inconsistent with each other.”).



requires alandlord provide notice equal to afull period of thetenancy.”® See ElkinsNat'|. Bank v.
Nefflen, 118 W. Va 29, 188 S.E. 750 (1936) (month-to-month tenancy requires one month notice of
termination). Through thetestimony of the Stewartsand Mr. Johnson, it wasshown that theora tenancy
agreement between the partieswasindefinite in duration. We have held that the length of atenancy
Indefinitein duration may be determined by theterms of the rent payment. See Hans Watts Realty Co.
v. Nash Huntington Sales Co., 107 W. Va. 80, 84, 147 SEE. 282, 284 (1929) (“[W]eare of opinion
that therental periods should betaken asthe criterion, in the absence of other evidence of a different
Intention, in determining whether or not thetenancy isfrom year to year or month to month[.]”). The

evidence presented by the Stewarts established that they paid Mr. Johnson $350 amonth for rent, through

“The notice requirements of W. Va. Code § 37-6-5 (1997) provide;

A tenancy from year to year may beterminated by elther party
giving naticein writing to the other, a least three monthsprior totheend
of any year, of hisintentionto terminatethesame. A periodictenancy, in
which theperiodislessthan oneyear, may beterminated by likenctice,
or by naticefor onefull period before the end of any period. When such
noticeisto thetenant, it may be served upon him, or upon anyone holding
under him the leased premises, or any part thereof. Whenitisby the
tenant, it may be served upon anyonewho a the time ownsthe premises
inwholeor in part, or the agent of such owner, or according to the
common law. Thissection shdl nat apply where, by soecid agreementt,
someother period of naticeisfixed, or no noticeisto begiven; nor shdl
notice be necessary from or to atenant whosetermisto end a acertan
time.

Moreover, wehave hdd that “[g tenant inlavful possesson of premises whoiswrongfully evicted by his
landlord beforetheexpiration of histerm, may maintain an action for theresulting damages. Wherethe
wrongful evictionis mdicious and wanton punitive damages may berecovered.” Catov. Slling, 137
W. Va. 694, 713, 73 S.E.2d 731, 743 (1952) (citations omitted).
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work performed by Mr. Stewart for Mr. Johnson.™* It wasfurther shown that Mr. Johnson did not provide

the Stewarts with notice equal to afull period of the tenancy (one month) before evicting them.*
Totheextent that the Stewarts presented evidence showing that amonth-to-month tenancy existed with

Mr. Johnson, and that Mr. Johnson evicted them without providing notice equd to afull period of the
tenancy, it wasincumbent upon Mr. Johnson to put on evidenceto refute the Sewarts contentions. We
observed in Bluefield Supply Co. v. Frankel’ sAppliances, Inc., 149W.Va. 622, 635, 142 SE.2d
898, 907 (1965):

Whentheplantiff by itsevidencein chief hasestablished aprima

fadecasein support of itsclam. . . theburden of going forward with the
evidence. . . shifted to the defendant. . . . The burden of proof to

"Mrs. Stewart gave the following testimony regarding the rent payment:

Through some mutud friends my husband and | had met Mr.
Johnson and he needed someone to do somework on some housesfor
him, soin exchangefor aplaceto live he had told my husbend you cando
thework, I'll give you an apartment, and I’ ll pay you anything over
$350.00 a month.

Mr. Stewart’ s testimony on the issue of rent payment indicated:

[W]emet Dennis Johnson through somemutud friendsof ours. |
heard about him having alot of work doneto some of hisproperty, and
a thetime we needed a place to stay, ahome, meand my wife. | made
averbd arangement thet | wasto work for him on hismaintenancework,
350 a month. Anything over that was an hourly wage.

20On the issue of notice, Mr. Johnson was questioned on the witness stand as follows:

Q. Now, you never gave them a 30 day noticeto terminate the tenancy,
did you?

A. No, ma am.

Q. And you never evicted them through the Court?

A. No, ma am.



edablish theclam of theplantiff, however, which unlikethe burden of

going forward with the evidence does not shift, rested upon the plaintiff

who isrequired to establishits claim by a preponderance of all the

evidence.

Intheingant case, thetrid court hated further proceedingsat the close of the Slewarts
cazzinchief. Thiswaserror. Only “[w]hen the plantiff’ sevidence, congdered in the light modt favorable
to him, failsto establish aprimafacieright to recovery, [should] thetrid court . . . [grant judgment asa
meatter of law] infavor of thedefendant.” Syl. pt. 3, Robertsexrel. Robertsv. Gale, 149W. Va. 166,
139 SE.2d 272 (1964). Inthisregard, “every ressonable and legitimate inferencefairly arisng from the
tesimony, when conddered initsentirety, must beindulged in favorably to plaintiff; and the court must
assume as true those facts which the jury may properly find under the evidence” Syl. pt. 2, in part,
Brannonv. Riffle, 197 W. Va 97, 475 SE.2d 97 (1996) (interna quotations and citations omitted).

Thetrid court failed to gpply the above dandardsin thismeatter. Therefore, we must reverse and remand

the case for further proceedings.”

B. Evidentiary Rulings
The Stewartsa o chdlenge severd evidentiary rulingsmede by thetria court. Frg, they
contend thetrid court improperly exduded evidence of other prior evictionsby Mr. Johnson. Second, the

Stewartsarguethat thetrid court committed error in not permitting them to impeach Mr. Johnson with

e are reversing and remanding this case because thetrid court committed error in granting
judgment asamatter of law to Mr. Johnson. Neverthe ess, we must addressthe remaining assgnments
of error because those issues may arise once again on remand.



written statements he made in response to the magistrate court and circuit court complaints.

1. Evidenceof prior evictions. During thetrial, Mr. Johnson stated during his
opening Satement that he had never unlawfully evicted anyone. The Stewarts sought to present evidence
of dleged prior unlawful evictionsby Mr. Johnson but thetria court ruled that such evidence was charecter
evidenceand thereforeinadmissbleunder Rule404(b) of theWes VirginiaRulesof Evidence. Rule404(b)
provides, inrelevant part, that “[€] vidence of other crimes, wrongs, or actsisnot admissbleto provethe
character of apersonin order to show that he or she acted in conformity therewith.” The Slewartsargue
that evidence of prior evictionsby Mr. Johnsonwasadmissblefor impeachment purposes. Additiondly,
the Stewartswanted to present evidencetoillustratewhy they wereafraid of Mr. Johnsonandto show a

pattern of unlawful eviction as a normal business practice by Mr. Johnson.

Therecord indicatesthet thetrid court failed to perform the balancing test required for Rule
404(b) evidence. In Syllabuspoint 2 of Satev. McGinnis, 193 W. Va. 147, 455 S.E.2d 516 (1994),
we addressed the role of the trial court in assessing Rule 404(b) evidence:

Where an offer of evidence is made under Rule 404(b) of the
West VirginiaRulesof Evidence, thetrid court, pursuant to Rule 104(a)
of theWes VirginiaRulesof Evidence, isto determineitsadmisshbility.
Before admitting the evidence, the trial court should conduct anin
camera hearing as stated in State v. Dolin, 176 W. Va. 688, 347
SE.2d208(1986). After hearing theevidenceand argumentsof counsd,
thetrid court must be satisfied by a preponderance of the evidence that
the actsor conduct occurred and that the defendant committed the acts.
If thetria court doesnot find by apreponderance of the evidencethat the
actsor conduct was committed or that the defendant was the actor, the
evidence should be exduded under Rule404(b). If asufficient showing
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has been made, thetrid court must then determine the rdevancy of the
evidenceunder Rules401 and 402 of theWes VirginiaRulesof Evidence
and conduct the balancing required under Rule403 of theWes Virginia
Rulesaf Evidence. If thetrid court isthen satisfied thet the Rule 404(b)
evidenceisadmissble, it shouldingruct thejury onthelimited purposefor
which such evidence hasbeen admitted. A limitingingtruction should be
given a thetimethe evidenceisoffered, and werecommend that it be
repested inthetria court’ sgenerd chargeto thejury a the condluson of
the evidence.
See Syl. pt. 11, Tudor v. Charleston Area Med. Ctr., Inc., 203 W. Va. 111, 506 S.E.2d 554

(1997).

Wewill not determinein thisgpped whether evidence of prior evictions by Mr. Johnson
should beadmitted. However, should the Stewarts again attempt to present evidence of other evictions
by Mr. Johnson, thetria court must perform theba ancing test requiired for 404(b) evidencewhen making

its determination on the admissibility of such evidence.

2. Impeachment through answers. The Stewarts sought to impeach testimony by
Mr. Johnson through the answers he filed in both megigtrate court and drcuit court. Speaficdly, during the
trid, Mr. Johnson stated hedid not send Lou Porter to the Stewarts gpartment. However, inhisanswer
to thedrcuit court complaint, Mr. Johnson admitted sending Lou Porter to the gpartment. Further, during
thetrid, Mr. Johnson testified that he did not enter and remove property from the Stewarts gpartment.
Inhisanswer to the magidrate court complaint, though, Mr. Johnson indicated he did enter the gpartment

and removed property therefrom. Thetria court excluded Mr. Johnson’ scircuit court answer onthe

11



groundsthet theanswer wasnot verified. Smilarly, themeagistrate court answer wasnot admitted because

Mr. Johnson was asked to read only a highlighted portion of the answer to the jury.

Thebassfor thetrid court’ sruling on both answersisnot supported by law. ThisCourt
hashdd that “[g]ince the adoption of the Rulesof Civil Procedure, thereisno requirement thet an ansver
... beverified.” Syl. pt. 2, in part, M. W. Kellogg Co. v. Concrete Accessories Corp., 157 W. Va
763,204 SE.2d 61 (1974). SeeW.VaR Civ.P. 11(a) (Except when otherwise specifically provided by
ruleor statute, pleadingsneed not beverified or accompanied by affidavit.”). Moreover, “[w]egoketo
the question of Satementsmadein pleadingsin Lotz v. Atamaniuk, 172 \W. Va. 116, 120, 304 S.E.2d
20, 24 (1983), terming them ‘judicid admissons , and said that *[g]Ithough they arenot conclusveina
subsequent proceading between the same parties, they are admissible and may be given whatever weight
thetrier of fact deemsappropriate.’” Moorev. Goode, 180 W. Va. 78, 86, 375 S.E.2d 549, 557

(1988). Therefore intheindant casethetrid court erred by exduding evidence of the drcuit court answer.

Astotheissue of exduding the magistrate court answver because the Stewartssought to
introduce only part of it, Rule106 of theWest VirginiaRules of Evidenceresolvesthisissue. Rule106
provides* whenawriting or recorded statement or part thereof isintroduced by aparty, an adverse party
may requiretheintroduction a that timeof any other part or any other writing or recorded satement which
ought in fairnessto be consdered contemporaneoudy withit.” Rule 106 isgpplicablewhereaparty’s
utilization of awriting is*tantamount to theintroduction of the[document] into evidence.” Raineyv.

Beech Aircraft Corp., 784 F.2d 1523, 1529 n.11 (11 Cir. 1986). Therefore, reading into therecord

12



from a document would be the same as introducing that document for purposes of Rule 106.

Should thetrid court believethat reading only part of the answer would somehow be
mideading, thentheremedy isnot to exclude such evidence. Theremedy isto admitinto evidence any
other part of the answer that would provide amore accurate statement of events. See Beech Aircraft
Corp. v. Rainey, 488 U.S. 153, 172, 109 S, Ct. 439, 451, 102 L. Ed. 2d 445, 465 (1988) (“[W]hen
one party hasmade use of aportion of adocument, such that misunderstanding or digortion can beaverted
only through presentation of another portion, the materid required for completenessisipso facto rdevant
and therefore admissible under Rule401 and 402.” (citationsomitted)). It wasthereforeerror for thetrid

court to exclude evidence from the magistrate court answer.

V.
CONCLUSION
For theforegoing reasons, thetria court’ saward of judgment asametter of law to Mr.

Johnson is reversed, and this case remanded for further proceedings consistent with this opinion.

Reversed and Remanded.
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