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SYLLABUSBY THE COURT

1. “In determining whether thereissufficient evidenceto support ajury verdict the
court should: (1) consder theevidencemod favorabletotheprevaling party; (2) assumethat dl conflicts
intheevidence wereresolved by thejury infavor of the prevailing party; (3) assumeasproved dl facts
which the prevailing party’ sevidencetendsto prove; and (4) giveto the prevailing party the benefit of all
favorableinferences which reasonably may be drawn from thefactsproved.” Syllabus Point 5, Orr v.
Crowder, 173 W. Va. 335, 315 S.E.2d 593 (1983), cert. denied, 469 U.S. 981, 105 S.Ct. 384, 83

L.Ed.2d 319 (1984).

2. “Unlessawrongful dischargeismdicdous thewrongfully discharged employeshas
aduty to mitigate damages by accepting Ssmilar employment to that contemplated by hisor her contract
if itisavalableinthelocd area, and the actud wagesrecaived, or the wages the employee could have
received at comparable employment whereit islocaly available, will be deducted from any back pay
award; however, the burden of raigng theissue of mitigationisontheemployer.” SyllabusPoint 2, Mason
County Board of Education v. Sate Superintendent of Schools, 170 W. Va. 632, 295 S.E.2d

719 (1982).



Per Curiam:

The Circuit Court of Pendleton County, inthisretdiatory dischargeaction, reduced ajury
verdict infavor of the gppdlant, Barbara L. Seymour, from $526,000 to $172,235.92. In reducing the
verdict, thecircuit court concluded that the evidence failed to show that the appellant had properly
atempted to mitigate her damages and thet the aasence of mitigation judtified reduction of thejury’ sverdict.
On gpped, BarbaraL.. Seymour clamsthat thetria court abused itsdiscretion in making thereduction,

and that theevidence supported thejury’ scond us on that she properly attempted to mitigate her damages.

l.
FACTS
OnMarch 23,1998, Michad Judy, manager of Pendleton Community Care, fired the
gopdlant, BarbaraLL. Seymour, who was Pendleton Community Care sofficemanager, for insubordinate
behavior and for refusd to adhereto management palides. Following the discharge, Ms Seymour brought
the present retdiaory discharge action againgt Mr. Judy and Pendleton Community Care. Among other
things, shedamed that her teeminationwasin retdiation for her complaining about thefa sfication and lack

of records which Pendleton Community Care was required under the law to maintain.

In December 1999, the case wastried in the Circuit Court of Pendleton County. Inthe
courseof thetriad, Ms. Seymour described thecircumstances surrounding her discharge and tetified about

her efforts made to obtain employment after her discharge. In describing the activitieswhich occurred



before her discharge, sheindicated that her relationship with Mr. Judy began deteriorating after shebegen
meaking complants about the keeping of variousrecords and activitieswhichin her view wereinaccurate
andwhich potentidly violated the law. She destribed various meetingswhich were terminated without her
beingalowedtodiscussher postion. Shedsotedtified about arather draconianimprovement planwhich
wasimposed upon her which restricted her job performance and which reduced her responsibilities. Her
testimony showed that her relationship with Mr. Judy progressvely deteriorated until shewasterminated.
In describing her efforts to obtain employment after she was terminated, she said:
I"'ve watched the paper, and I’ ve kept my eye on things-- and kept an
eyefor what' sout there, and kept my eyesopen. | just haven't goneto
aoply. Andtherewas't -- you know, everyone hereknowsthe gtuation
in Pendleton County, what job opportunities. Andwheream | goingto
find apogtionlikel had that | worked yearsto get to, at thesdary that |
was at, gone overnight, without forcing me to go somewhere, to
Harrisonburg or -- eventhere, I’ velooked, and you just don't walk into

another job overnight, not like that.

Q. Now, have you been ableto make any money at dl snceyou
were terminated?

A. | started doing Sained glassa home, and I’ ve sold apiece, and
| have someorders. It amountsto lessthan ahundred dollars ($100) so
far.

Q. |s that something you plan on doing?

A. Unless| can find other work.

Elsawherein therecord, dthough Ms. Seymour indicated that she had not actudly gpplied
for ajob a any place, shedidindicatethat shehad goneto“ Job Placement.” Findly, she suggested that
thejury might underdand her difficulty in attempting tofind ajob. Shedated: “[W]heream | gaing tofind
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apogtionlikel had that | worked so many yearsto get to, at the sdlary that | wasa, . . . without forcing

metogosomewhere....” Shedsosad: “[Y]oujust don't wak into another job overnight, not likethat.”

The gppdlees, during the presentation of ther case, introduced evidence that anumber of
jobswhichthey clamed weresmilar toMs. Seymour’ sjob, were advertised in the Pendleton Times,
aloca newspaper, during thegpproximately 20 monthsbetween thedatieof Ms Seymour’ sdischargeand

the date of tridl.

At thecondluson of theevidenceinthe case, achargewasgivento thejury, induding an
indruction onMs Seymour’ sduty to mitigate her damages by seeking comparable employment after her

discharge, provided thejury found that her dischargewasnot mdicious.! Further, during dosing argument

The charge stated:

The amount of lost earnings awarded must be reduced by an amount
equd to any incometheplaintiff hasrecaved or could have recaived from
other employment or businessfollowing her terminetion. Additiondly, if
you bdlievethat thiscaseinvolvesether atechnical violation of procedurd
rightsor adischarge prompted by poor judgment, then Barbara Seymour
hasaduty to mitigate her damages by accepting smilar employment if it
isavalableinthelocd areg, and the actua wagesreceived, or thewages
BarbaraSeymour could havereceived at the comparable employment
whereitislocaly available, will be deducted from any back pay award;
however, theburden isupon Pendleion Community Caretorasetheissue
of mitigation. The Defendants may satisfy their burden only if they
edablishthet: 1) Thereweresubgtantialy equivaent postionswhichwere
avalable and 2) the daimant failed to use reasonable care and diligence
in seeking such positions.

(continued...)



inthecasg, it gppears counsd for the gppellees did argue that Ms. Seymour had failed to mitigate her

damages.?

After ddiberating, thejury returned averdict in favor of Ms Seymour and determined thet
shewasentitied to $70,000 for past logt earnings, $125,000 for futurelost earnings, $30,000 for emationd
damages, $500 for medical damages, and $500 for future medical damages. Additionadlly, thejury
determined that Ms. Seymour was entitled to punitive damagesin the amount of $100,000 from the

appdles, Michad Judy, and $200,000 in punitive dameages from the gppdleg, Pend eton Community Care.

!(...continued)

Ontheother hand, if youbdievetha Mrs. Seymour was discharged out
of mdice, by which | mean that Pend eton Community Carewillfully and
ddliberately violated Mrs. Seymour’ srightsunder circumstanceswhere
Pendleton Community Care knew, or with reasonabl e diligence should
have known, of Mrs. Seymour’ srights to be free from retaliatory
discharge then Barbara Seymour isentitled to aflat back pay award by
which | mean back pay from the date of dischargeto the date of trial
together with interest.

“Theexact natureof theargument isunclear sincetherecord presented to this Court on the point
isinadequate. The record does indicate:

L adiesand gentlemen, you heard evidence regarding damages. The
plaintiff said in her testimony that she hasn't gpplied for asinglejob
(inaudible). There have been many jobsadvertisad in the pgper and you
heard about them. Thereshouldn't beany damage (inaudible), and there
certainly shouldn’t be any punitive damages. The defendantsdid not
(inaudible).

When you go back to thejury room, ladiesand gentlemen, and you're
asked, “Did the plaintiff prove (inaudible,)” please answer, “No,
(inaudible.)”



Afterthejury returned itsverdict, thegppdleesmoved for ajudgment notwithstanding the
verdict, and on May 15, 2000, the aircuit court granted that motion insofer asit rdlated toMs Seymour’s
cdamsfor back pay and for futurelost earnings. Thereduction in back pay, whichisnotinissueinthe
present case, was basad on the fact that the evidence showed Ms. Seymour’ slost back wages amounted,
a mogt, to $42,921, rather than the $70,000 found by thejury. Thereduction, or more properly thetrid
court’ sdimination, of thejury’ s$125,000 award for futurelost wageswas based on the court’ sconcusion
that Ms Seymour hed failed to introduce evidence showing that shehad mede ressonadle effortsto mitigete
her damages. Inadditionto reducing the past and futurelost earningsawards, the court dso reduced the
jury’ spunitive damage award from atotal of $300,000 to $98, 314.92. The court concluded that this
reduction was gppropriate to kegp the punitive damages proportiond to thetota award of compensatory

damages as reduced.

Inthe present goped, Ms Seymour principaly daimsthat the evidence supportsthejury’s
verdict inthiscase and that the court erred in subdtituting itsjudgment for the judgment of thejury onthis
question. Shedso damsthat the reduction in punitive damages, which was based in subgantia part on

the reduction of the future lost earnings award, was unjustified.

.
STANDARD OF REVIEW
This Court has sated in Syllabus Point 4 of Burgessv. Porterfield, 196 W. Va 178,

469 S.E.2d 114 (1996), that: “ThisCourt reviewsthecircuit court’ sfind order and ultimate digposition
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under an abuse of discretion dandard. Wereview chdlengesto findingsof fact under adearly erroneous

standard; conclusions of |law are reviewed de novo.”

Further, in cases such asthe present one, wheretheissueiswhether theverdict of thejury
Is supported by evidence presented during trial, the Court has held:
In determining whether there is sufficient evidence to support ajury
verdict the court should: (1) consder the evidence mogt favorableto the
prevailing party; (2) assumethat all conflictsin the evidencewere
resolved by thejury infavor of the prevailing party; (3) assume asproved
dl factswhich the prevailing party’ sevidencetendsto prove, and (4) give
tothe prevailing party the benefit of all favorableinferenceswhich
reasonably may be drawn from the facts proved.

SyllabusPoint 5, Orr v. Crowder, 173W. Va 335, 315 S.E.2d 593 (1983), cert. denied, 469 U.S.

981, 105 S.Ct. 384, 83 L.Ed.2d 319 (1984).

[1.
DISCUSSION
Asindicated above, the principa issuein the present caseiswhether thetrid court properly
reduced the jury’ sfuture lost earnings award of $125,000, based upon the court’ s conclusion that Ms.

Seymour had failed to attempt to mitigate her damages by seeking employment.

ThisCourt hasrecognized that whereawrongful dischargeisnot mdicious, thedischarged

employee has a duty to mitigate damages. Specifically, the Court has stated:



Unlessawrongful dischargeismadicious, thewrongfully discharged
employeehasaduty to mitigatedamagesby acogpting smilar employment

to that contemplated by hisor her contract if itisavailablein theloca

area, and the actual wagesreceived, or the wages the employee could

haverecaved a comparableemployment whereit islocdly avalade will

be deducted from any back pay award; however, theburden of rasngthe

issue of mitigation is on the employer.
Syllabus Point 2, Mason County Board of Education v. Sate Superintendent of Schools, 170
W.Va. 632, 295 S.E.2d 719 (1982); see, dso, Syllabus Point 3 of Paxton v. Crabtree, 184 W. Va
237,400 SE.2d 245 (1990). Ontheother hand, whereadischargeismdicious, theemployer isestopped
from asserting the employee’s duty to mitigate. Mason County Board of Education v. State

Superintendent of Schools, supra.

Inthe present case, thejury was, in effect, indtructed that if it found thet Ms. Seymour was
discharged inwhat amounted to an absence of malice, she had aduty to mitigate provided the appellees
met the burden of establishing that positionssubgtantialy equivaent to thet which shelost wereavailable
Onthecther hand, it gopearsthet thejury was, ineffect, instructed thet if shewas discharged out of mdice
therewasno such duty tomitigate. Ingiving theseingructions, it gppearsthat the court tracked what is
thelawv inWes Virginia. Further, thecourt indructed thejury that “[gnact . . . is‘mdicioudy’ done, only

if prompted or accompanied by ill will, or spite, or grudge. . ..”

Inreturningitsverdict, thejury specificaly madefindingswhich suggested that it found
sufficent evidenced to support afinding of mdice or something inthe natureof mdice. Thejury ansvered

“yes’ for both the gppdlee Michad Judy and the gppelee Pendleton Community Careto the quedion: “Do
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you find by apreponderance of the evidence that the conduct of either or both of the Defendantswas
oppressive, willful, wanton, maicious, reckless, or with crimind indifferencetother civil obligationsto
Barbara Seymour?’® L ater, the court found that there was sufficient evidence beforethejury for thejury
to condlude that the appeless had acted with “malice, or wanton, willful, or reckless conduct or crimind

indifference.”*

*The jury verdict, in relevant part, stated:

VERDICT FORM

NO. 1 Do you findthat BarbaraSeymour has proved by apreponderance of the
evidencethat thefollowing weremoativated in part to discharge Mrs. Seymour, because
she brought to their attention the violations of public policy; recognized in OSHA
regulations and/or CLIA regulations?

Michael Judy

YES_/ NO
Pendleton Community Care

YES_/ NO

* % %

NO. 3 Doyoufind by apreponderance of theevidencethat the conduct of either
or bath of the Defendants was oppressive, willful, wanton, malicious, reckless or with
criminal indifference to their civil obligations to Barbara Seymour?

Michael Judy
YES_/ NO
Pendleton Community Care
YES_Z/ NO
* % %

“The court addressed this point in the context of punitivedamages. Inthefina order inthecase,
the court stated that: “[p]unitive damagesare appropriatein caseswhereaDefendant actswith * gross
fraud, mdice, or wanton, willful, or recklessconduct or crimind indifference. .. .”” Later inthesameorder,

(continued...)



ThisCourt, likethecircuit court, believesthat therewas sufficient evidenceto supporta
jury conclusionthat the gppe leesacted with “malice, or wanton, willful, or recklessconduct or crimina
indifference” The Court further bdievesthat an inferencewhich may bereasonadly dravn fromthisisthat
the conduct of theappelleeswas sufficiently maicious, under the principles st forth in Mason County
Board of Education v. State Superintendent of Schools, supra, to aleviate Ms. Seymour of the

duty of mitigating by seeking new employment, even if comparable employment was available.

Apart fromadl this, this Court condudestherewas evidence beforeit from which thejury

could have concluded that Ms. Seymour had made a reasonable effort to mitigate her damages.

In the body of Mason County Board of Education v. State Superintendent of

Schools, supra, the Court stated that:
Whilemitigation of damagesis an affirmative defense that must be

proved by the party that has breached the contract, nonetheless, the

wrongfully discharged employeewho hasnot secured employment must

be prepared to demonstrate that he or she did not make avoluntary

decision not towork, but rather used reasonable and diligent effortsto

secure acceptable employment.
170W.Va a 638, 295 SE.2d a 725-26. It thusgppearsthat the process of showing mitigation entails
showing two things: (1) thet the injured employee did not make avoluntary decison not to work; and

(2) that the employee used “reasonable and diligent efforts to secure acceptable employment.”

*(...continued)
the court stated: “ The Court findsthat there was gppropriate evidence before thejury tojudtify anaward
of punitive damages.”



Ms Saymour, inthe present case, tedtified asto the effortswhich she had madeto obtain
employment. She specificaly stated that she had watched the paper and that she had kept her “eyeon
things” Shedso dated that she had looked for apogtion in Harrisonburg, Virginia, that she had goneto
“Job Placement,” and that shehad garted astained glassbusinesswhich she planned to continue, “[u]nless
| canfind other work.” Thistestimony suggeststhat shedid not mekea*voluntary decison not towork.”
Additiondly, thisevidence, when construed inthe light most favorableto Ms. Seymour, asisrequired by
SyllabusPoint 5 of Orr v. Crowder, supra, supportsthe conclusion that there was asufficient factua
bagsfor thejury to condudethat Ms. Seymour hed, infact, “ used reesonableand diligent effortsto secure

acceptable employment,” or that she had, in fact, attempted to mitigate her damages.

The Court notesthet an additiond issueraisad in the present caseisthe question of whether
thetrid judge should have reduced the punitivedamagesaward. Thejudtification advanced by thetrid
court for making thereductionin the award was that there had been areduction in thefuturelogt earnings
award and that the reduction in punitive damages was gppropriate to keep the punitive damages awvard

proportional.

Inview of thefact that the Court has concluded thet thetrid court improperly reduced the

future lost earnings award, the Court also believes that the reduction in punitive damages was impropel

For thereasonsstated, thejudgment of the Circuit Court of Pendleton County isreversed,

andthiscaseisremanded with directionsthat the circuit court restorethe $125,000 for futurelost earnings
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whichthejury awarded the gppd lant, and additiondly restore the punitive damagestothe amount origindly
awarded by the jury.

Reversed and remanded
with directions.
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