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JUSTICE STARCHER délivered the Opinion of the Court.



SYLLABUSBY THE COURT
1. “Negligenceisconduct unaccompanied by thet degree of congderation atributable
totheman of ordinary prudence under likecircumstances.” SyllabusPoint 4, Patton v. City of Grafton,
116 W.Va. 311, 180 S.E. 267 (1935).
2. “Negligence is the violation of the duty of taking care under the given
crecumdances. Itisnot absolute; but isawaysrdativeto some circumstance of time, place, manner, or

person.” Syllabus Point 1, Dicken v. Liverpool Salt & Coal Co., 41 W.Va. 511, 23 SE. 582 (1895).

3. “Aneroneousingructionispresumed tobeprgudicid andwarrantsanew trid
unlessit gppearsthat the complaining party wasnot prejudiced by such ingruction.” Syllabus Point 2,
Hollen v. Linger, 151 W.Va. 255, 151 S.E.2d 330 (1966).

4. “Onceatrid judgerulesonamationin limine, that ruling becomesthelaw of the
caze unlessmodified by asubssquent ruling of thecourt. A trid court isvested with the exdusve authority
to determinewhen and to what extent anin limine order isto bemodified.” Syllabus Point 4, Tennant
v. Marion Health Care Foundation, Inc., 194 W.Va. 97, 459 S.E.2d 374 (1995).

5. A ddiberateand intentiond violation of atria court’ srulingonamationinlimine,
andthereby theintentiond introduction of prgudicid evidenceintoatrid, isagroundfor reverangajury’s
verdict. However, inorder for aviolaion of atrid court’ sevidentiary ruling to serveasthebassfor anew
trial, the ruling must be specific in its prohibitions, and the violation must be clear.

6. Indeciding whether to st asdeajury’ sverdict dueto aparty’ sviolaion of atrid

court’ srulingonamoationinlimine, acourt should cons der whether the evidence exduded by the court's



order was deliberately introduced or solicited by the party, or whether the violation of the court’ sorder
wasinadvertent. Theviolation of the court’ sruling must have been reasonably cd culated to cause, and
probably did cause, therendition of animproper judgment. A court should dso condder theinflammatory
nature of theviolation such that asubstantiad right of the party seeking to set asdethejury’ sverdict was
prejudiced, and thelikelihood thet the violation created jury confusion, wasted thejury’ stimeon collaterd
Issues, or otherwisewasted scarcejudicid resources. Thecourt may aso consder whether theviolation

could have been cured by ajury instruction to disregard the challenged evidence.



Starcher, Justice:

Inthisgpped from the Circuit Court of Greenbrier County, the plaintiff gopedstwo March
20, 2000 ordersdenying theplaintiff’ smotion to st asdeajury verdict adverseto the plantiff, and refusng
togrant theplaintiff anew trid. The plaintiff, now gppdlant, contendsthat anew trid iswaranted because
thetrid court erred initsindructionsto thejury, imposng aduty of care gregter than that of areasongble,
prudent person upon the plaintiff. The plaintiff aso contendsthat thejury’ s verdict should have been set
as de because the defendant introduced prejudicia evidencein violaion of thetria court’ srulingsona
motion in limine.

After carefully reviewing the limited record presented by the parties, we agree with the
plantiff-gopdlant’ sarguments. Asset forthbelow, wereversethetria court’ sorders, and remand thecase

for further proceedings.

l.
Facts and Background

Theplantiff bdlow and gopdlant, Julie D. Honaker, seeksto recover underinsured motorist
insurance bendfitsfor an automohbilewreck that resulted in the desth of her husband, Danid R. Hongker.
The facts surrounding that wreck are greatly disputed by the parties.

Thewreck occurred on March 23, 1996, at an intersection of two roads near Caldwell,
Wes Virginia Mr. Honaker goproached theintersaction from the north on Stonehouse Road, asscondary

road, and sopped intending to turn left and head east on U.S. Route 60. Conversdly, at the sametime,



aChevrolet Blazer traveling west on Route 60 d owed asit gpproached theintersection and begantomake
aright turn onto Stonehouse Road. Asthe Blazer wasturning, Mr. Honaker entered theintersection and
began to turn left to drive eastward.
Some digance behind the Blazer was another vehide heeding west on Route 60 driven by
defendant below and appdlee, BurgessWal Mahon. Defendant Mahon wasahigh school senior onhis
way to pick up his girlfriend for the school prom.
AsMr. Honaker wasmaking hisleft turn, hisvehiclewas struck by defendant Mahon's
vehicle. Mr. Honaker was killed instantly.
Theplaintiff concedesthat asmall portion of Mr. Honaker’ svehiclewasin defendant
Mahon’' swestbound lane. However, the plaintiff assertsthat defendant Mahon, hurrying to take his
girlfriendtotheprom, crossed thedouble-yelow lineinthe center of Route 60, and entered Mr. Hongker's
lanein anattempt toillegally passtheturning Blazer. When defendant Mahon passed the Blazer and
entered the eastbound lane, the plaintiff argues that Mahon caused the collision that killed Mr. Honake
The defendant, meanwhile, takesthe position that he did nothing wrong. The defendant
arguesthat hewasin hisown lanewhen Mr. Honaker suddenly pulled out in front of him, causing the
collision.
Theplaintiff, representing Mr. Honaker’ sestate, sought to recover damagesfrom defendant
Mahon'sliability insurancecarrier. Thedefendant’ sliability insurance carrier paid the $100,000.00 limits
of Mr. Mahon’s policy to the estate, and in return Mr. Mahon was personally released from liability.
Theplantiff then sought coverage from her own underinsured motoristinsurance carrie,

USF& G, but theinsurance carrier refused to offer any of the $100,000.00 policy limits. Theplaintiff then
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filed theingtant action againgt her insurance carrier to recover underinsured motorist benefits. USF&G
chose to defend the action in the name of the defendant driver, Mr. Mahon.*

After saverd yearsof litigation and one midtrid, the plaintiff’sclam proceeded to trid
agand theinsurance carrier in abifurcated formet, such that thejury only heard evidence regarding whether
ather Mr. Honaker or defendant Mahon was negligent, and whether that negligence proximatdly caussd
theplantiff’ sdamages. No evidencewaspresented regarding theplaintiff’ sdamages, and accordingly, the
plaintiff did not testify at trial .2

After severd daysof trid, on October 22, 1999, thejury returned averdict finding that

defendant Mahonwasonly 40% responsblefor thecollison, and that Mr. Honaker was60% responsible.

“When an uninsured or underinsured defendant motoristissued, West Virginialaw requiresa
policyholder intending to rely upon uninsured or underinsured motori st insurance coverageto serveacopy
of thesummonsand complaint upon theinsurance company providing the coverage asthough theinsurance
company wereanamed party defendant. Theinsurance company then may file pleadingsand take any
actionin the name of the uninsured or underinsured defendant. See W.Va. Code, 33-6-31(d) [1995].
However, theinsurancecarrier, if it S0 chooses, isentitled to gppear and defend initsown name. Syllabus
Point 4, Sateexrel. Sate Farm Mut. Auto. Ins. Co. v. Canady, 197 W.Va. 107, 475 S.E.2d 107
(1996).

“Thelimited record presented to this Court containsnoinformation regarding why theplaintiff’ s
caewas hifurcated, separating theissues of liability and damages. We note, however, that bifurcated trids
are, ingenerd, to beavoided. Aswerecently heldin SyllabusPoint 4 of Sheetz, Inc. v. Bowles, Rice,
McDavid, Graff & Love, PLLC,  W.a __ ,  SE.2d___ (No. 28470 April 27, 2001):

Wes Virginiajurigorudencefavorsthe congderation, in aunitary trid, of
all clamsregarding liability and damages arising out of the same
transaction, occurrence or nucleus of operativefacts andthejoinder in
suchtrid of dl partieswho may beresponsblefor therdief that issought
in the litigation.



Based upon this gpportionment of liability, the circuit court entered ajudgment for the defendant. See
Bradley v. Appalachian Power Co., 163 W.Va. 332, 256 S.E.2d 879 (1979).°

Following thejury’ sverdict, the plaintiff filed motionsto set aside the verdict and sought
anew trial. Intwo orders dated March 20, 2000, the circuit court denied the plaintiff’s motions.

The plaintiff now appeals.

Il.
Discussion

Theplantiff contendsthat thecrcuit court erred in not setting asdethejury’ sverdict and
granting the plaintiff anew trid, and setsforth two groundswhy the dircuit court’ sdecisonwasin error.
Hrg, the plaintiff contendsthat the dircuit court’ singruction to thejury that Mr. Honaker wasrequired to
“ensure’ that he could enter theintersection safdly wasprgudicid and not supported by law. Second, the
plaintiff contendsthat anew trial should have been awarded dueto inflammatory questions asked by
defense counsel in violation of the circuit court’s order on amotion in limine.

A.
Jury Instructions

4n Syllabus Point 3of Bradley, this Court abandoned the doctrine of contributory negligenceand
adopted “modified” comparative negligence, such thet aparty can recover damagesinatort action “solong
ashisnegligenceor fault does not equa or exceed the combined negligence or fault of the other parties
involved in the accident.”

Whilethe doctrine of “modified” comparative negligence remainsthe current status of our
negligencelaw, theauthor of thisopinion questionsthe continued use of thisdoctrine, and suggeststhat
“pure’” comparative negligence, whereby “aplaintiff may recover regardless of the degree of his
contributory negligence,” may be afairer dternative. SeeBradley, 163W.Va at 337, 256 SE.2d at
883.



Thefirg issueraised by the plantiff concernstheingructions, proffered by the defendant
and given by thetrid court to thejury, regarding the sandard of carewhich Mr. Honeker wasreguired to
exadse Wefird review jury indructionsto determinewhether theingructionswere acorrect Satement
of thelaw. See eg., Syllabus Point 4, Satev. Guthrie, 194 W.Va 657, 461 SE.2d 163 (1995). “An
ingtruction which does not correctly satethelaw iserroneous and should berefused.”  Syllabus Point 2,
Satev. Callins, 154 W.Va. 771, 180 S.E.2d 54 (1971).

The defendant proffered the following jury ingruction (with emphass added), and the
instruction was given by the trial court:

Thelawsof this Stiaterequired Danid Honaker, making aleft turnona

two-way roadway, to only make the turn when he could do so with

reasonablesafety. Thelawsof this[S]tatea so required Mr. Honaker to

yiddtheright-of-way to oncoming traffic and to keep acareful lookout for

other vehicles to ensure such movement could be made safely.

The plantiff arguesthat thisingruction, by requiring Mr. Honaker to “ ensure such movement could be
meade safely,” incorrectly required Mr. Honaker to guarantee his own sefety despite the actsor omissons
of thedefendant. The plaintiff further contendsthat thejury placed agrest deal of importance onthe
instruction because it requested that the trial court re-read the instruction before deciding the case.

Initsbrief to this Court, the defendant citesto no casesin our jurisprudence, and no
datutesin theWest Virginia Code, whichimpose upon adriver aduty to “ensure’ that actions can be
performed “safdly.” Indtead, the defendant urgesthat this Court should review theingtruction asawhole

and examine the entire ingtruction to determineits accuracy. The defendant contends that, upon afull

reading of theingtruction, itisdear that the aircuit court did not abuseitsdiscretion inindructing thejury



that Mr. Honaker had aduty to“ensure’ that hisactionscould be performed “safdly.” See, eg., Sate
v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).*

Itisaxiometicinthe context of negligencelawsuitsthat aparty hasaduty to exercise* due
cae” Inother words, people arerequired to exercisethe same degree of carewhich would be exercised
by areasonably prudent person in like circumstances.

“Negligence’ iseither thefailure to do what areasonable and prudent person would
ordinarily have doneunder the drcumsatances, or doing what such aperson under theexisting drcumgiances
would not havedone. Negligence occurswhen aparty engagesin “conduct unaccompanied by that
degree of condderation attributable to the man of ordinary prudence under like drcumstances” Syllabus
Point 4, Pattonv. City of Grafton, 116 W.Va 311, 180 SE. 267 (1935). “Negligenceistheviolation
of theduty of taking care under the given circumstances. Itisnot absolute; but isadwaysreativeto some
circumstances of time, place, manner or person.” Syllabus Point 1, Dicken v. Liverpool Salt & Coal
Co., 41 W.Va. 511, 23 SEE. 582 (1895).

Under principlesof ordinary negligence, peoplearenot required to guarantee, “ensure’ or
otherwise take extraordinary caution to make certain that their actionswill be accomplished safdly.

Instead, each person is required to act only as an ordinary, prudent person:

“In Syllabus Point 4 of Satev. Guthrie, 194 W.Va. 657, 461 SE.2d 163 (1995), we stated,
in part, that:
Jury instructions are reviewed by determining whether the charge,
reviewed asawhale, suffidently indructed thejury sothey undersood the
Issuesinvolved andwerenot midead by thelaw. A jury indruction cannot
be dissected on gpped; ingtead, theentireingructionislooked a when
determining its accuracy.



Thiscriterion -- theman of ordinary prudence-- isneither an automaton

nor anexceptiona man, but an ordinary member of thecommunity. Being

an ordinary person, thelaw makesallowancefor mereerrorsin his

judgment and does not visudizehim asexercising extraordinary care.

Normality is the quintessence of this characterization.

Syllabus Point 6, Patton v. City of Grafton, 116 W.Va. 311, 180 S.E. 267 (1935).

Our jurisprudence holdsthat Mr. Honaker was charged with exercising the care of a
reasonable prudent personunder Imilar drcumdtances. Hewasnot charged with acting asan * automaton”
or as an “exceptional man,” ensuring his safety or that of any other person.

Accordingly, wefind that thecircuit court’ sjury ingtruction unfairly mided thejury
concerning the standard of carerequired of Mr. Honaker, and wastherefore erroneous. “ An erroneous
ingruction ispresumed to be prgudicid and warrantsanew trid unlessit gppearsthat the complaining
party was not prejudiced by suchingruction.” Syllabus Point 2, Hollenv. Linger, 151 W.Va. 255, 151
S.E.2d 330 (1966). After reviewing the record presented by the parties, we bdievethat theingtruction

was prejudicial and warrants anew trial.

B.
Violation of the Circuit Court’s Order on a Motion in Limine

The second issueraised by the plaintiff concerns questionsasked by defensecounsd in
violation of apre-trial order of the circuit court.

Prior totrid, counsd for the plaintiff filed amotionin limineto exclude, among other
things, “[t]hetimeor crcumstances under which plaintiff employed an attorney.” At thepre-trid hearing

ontheplantiff’ smotion, counsd for the defendant stated that she could not “imagine thet being asubject



of cross-examination or direct examination.” Accordingly, the dircuit court entered an order granting the
plaintiff’s motion.

Alsoprior totrid, the plantiff indicated her intention to call asawitness Michad Wiley.
Mr. Wiley, afriend of the plaintiff’ sfamily, daimed that shortly before the defendant’ s colligson with Mr.
Honaker, he had seen thedefendant speeding and driving recklesdy. Mr. Wiley apparently dleged that
the defendant passed him in adangerous fashion, crossing the center line, and that he had immediatey
written down the defendant’ slicense number to giveto theauthorities. A short timelater -- perhgps 20
minutes-- Mr. Wiley heard thesrensof theemergency vehicdesresponding to the collison betweenthe
defendant and Mr. Honaker.

Upon amoation by the defendant, the arcuit court initidly exduded Mr. Wiley' stestimony,
finding that the prejudicid effect of the evidence outweighedits probaive value> However, when the
defendant repeatedly offered evidenceto theeffect that the defendant wasa“ safe’ driver, thedrcuit court
allowed Mr. Wiley to testify as arebuttal witness for the plaintiff.

Upon cross-examination of Mr. Wiley, in violation of thetrial court’ spre-trial order,
counsel for the defendant asked Mr. Wiley the following questions:

Q. ... Okay, wdll, by April 1<t, Mrs. Honaker already has hired
Marvin Mastersto bring a lawsuit; correct?

A. That's my understanding, yes.
Q. So that’ s just within aweek or so of the accident?

Yes.

°The plaintiff has not appealed the propriety of the circuit court’s ruling.
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Q. And her husband is just barely in the ground; correct?

Couns for the plaintiff contends thet these questionswereadlear violation of thetrid court’ sorder, and
prejudiced the plaintiff’ scase. Counsd for the defendant arguesthat these questionswere designed to
impeach Mr. Wiley’s credibility by showing he had a close relationship to the plaintiff’s family.

In Syllabus Point 4 of Tennant v. Marion Health Care Foundation, Inc., 194
W.Va. 97, 459 S.E.2d 374 (1995), we stated that:

Onceatrid judgerulesonamationin limine, that ruling becomesthe

law of the case unlessmodified by asubssguent ruling of thecourt. A trid

court isvested with the exdusve authority to determine when and towhet

extent an in limine order isto be modified.

In explaining this rule, we further stated that:

Like any other order of atrial court, in limine orders are to be

scrupuloudy honored and obeyed by thelitigants, witnesses, and counsd.

It would entirely defeat the purpose of the motion and impede the

adminigration of judiceto suggest that aparty unilaterdly may assumefor

himsdf the authority to determine when and under what drcumdtances an

order isnolonger effective. A party who violalesamationinlimneis

ubject todl sanctionslegdly avallabletoatrid court, induding contempt,

whenatrid court’sevidentiary order isdisobeyed. To bedear, theonly

participant not bound by the in limine ruling is the trial court.

Tennant, 194 W.Va. at 113, 459 S.E.2d at 390 (footnote omitted).

Counsdl for the defendant clearly violated the circuit court’ sevidentiary ruling that
prohibited questioning regarding the plaintiff’ shiring of anatorney. The defendant, however, arguesthat
the plaintiff did not contemporaneoudy object to the questionsat thetimeof trid, and insteed, for Srategic
reasons, waited until after thejury had returned an adverseverdict. The defendant contendsthet because

the plantiff did not object, the plaintiff waived any rightsto goped thisissue. See Tennant, 194 W.Va



at 114, 459 S.E.2d at 391. The plantiff arguesthat thedefendant’ sviolaionsof thecircuit
court’ sevidentiary ruling condtitute“ plan error,” and thet the plaintiff’ slack of oljection does not preclude
this Court fromreviewing theissue. The“plainerror” doctrine creates alimited exception to the generd
rulethat aparty’ sfalureto object waivesany right to goped anissue. “For the purposes of West Virginias
‘planerror’ rule, a‘plan’ error isonethat isclear and uncontroverted at thetime of gpped.” Syllabus
Point 2, State v. Marple, 197 W.Va. 47, 475 SEE.2d 47 (1996). In Syllabus Point 7 of State v.
Miller, 194 W.Va 3, 459 SE.2d 114 (1995), we st forth afour-part test that an appdlant mugt follow
in order to receive the benefit of the “plain error” doctrine:
Totrigger gpplication of the“plainerror” doctring, theremust be (1) an

eror; (2) thatisplan; (3) that affectssubstantid rights; and (4) serioudy

affects the fairness, integrity, or public reputation of the judicial

proceedings.
Our review of the record presented indicates that defense counsd, by asking questionsregarding the
plantiff’ shiring of an attorney, plainly created error inthetria by violating the circuit court’s order.
Counsd’ sactionsthereby injected prgudicid commentary into thetrid which detrimentally affected the
subgantia rightsof the plaintiff and waslikdy to have serioudy affected thefarness, integrity, and public
reputation of thejudicid proceedings. Wethereforemay examinetheissuerased by theplaintiff, and can

determine whether defense counsel’ s actions may form the basis for anew trial .°

Werecognizethatin Tennant, 194 W.Va. at 114, 459 SE.2d at 391, we suggested aseemingly
“abolute’ rulethat aparty complaining on goped of the admisson of evidenceinjected inviolation of a
trid court’ sevidentiary ruling bearsthe responghility for objecting and presarving theissue for gppdlate
review -- and thet afalureto object absolutdy waives any rightsto goped theissue. However, aswe set
forthinthetext, therearetimeswhen aparty’ sintentiond violation of atria court’ sevidentiary ruling can
be soinflammatory and prejudicid that no amount of objecting can*“unring” thebdll for thejury. Inthose

(continued...)
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The purposeof amoationin limineisto prevent an opposng party fromasking prgudicd
questions or introducing prgudicid evidence, infront of thejury without asking thetrid court’ spermisson.
Jurigdictionsaregeneraly inagreement that addiberateandintentiond violation of atrid court’ srulingon
amotioninlimine, and thereby theintentional introduction of prejudicial evidence, isaground for
reverangajury’ sverdict. However, “[ijn order for aviolation of aninliminemotion to serveasthe bas's
for anew trid, the order must be specificinits prohibitions, and violationsmust beclear.” Kjersad v.
Ravellette Publications, Inc., 517 N.W.2d 419, 426 (S.D. 1994).

Indetermining whether ajury’ sverdict may be set asdedueto aparty’ sviolaion of atrid
court’sruling onamationin limine, courtscongder variousfactors. First and foremogt isadetermingtion
of whether theevidenceexduded by thecourt’ sorder was ddliberately solicited or introduced by the party,
or whether the violation of the court’ s order wasinadvertent. See Warner v. Sate, 897 P.2d 472, 474-
75 (Wyo. 1995). For ingtance, courtsoften examine whether the violation occurred once, or whether it
repeatedly occurred throughout thetrid. Additiondly, theviolation of the court’ sorder must have been
reasonably cal culated to cause, and probably did cause, the rendition of animproper judgment. National
Union FireIns. Co. of Pittsburgh, Pa. v. Kwiatkowski, 915 SW.2d 662, 664 (Tex.App. 1996).

Courtsdso congder theinflammatory nature of the violation, and whether theviolation
prejudiced the substantia rights of the party seeking to set asdethejury’sverdict. Kjerstad, 517

N.W.2d a 426. Part of thisandyssincudes a condderation of whether the challenged evidence was

®(...continued)
crcumgancesacourt, evenin the aasence of acontemporaneous objection, may subsequently set aside
ajury’ sverdict that was affected by aparty’ sintentiond violation of atria court’ srulingonamationin
limine.
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presented to thejury directly, or merely by an oblique reference, and whether the offering party attempted
to exploit the improperly introduced evidence. Warner, 897 P.2d at 474-75.

Courtswill review aviolaion of atrid court’ srulingonamationin limneto seeif it was
curableby ajury indruction to digregard the evidence. If the violation was so inflammatory and prgudiad
initsnaturethat it could not have been cured by an indruction to disregard, thejury’ s subsequent verdict
may be set aside.” Dovev. Director, Sate Workers' Compensation Division, 857 SW.2d 577,
580 (Tex.App. 1993); National Union Fire Ins. Co. of Pittsburgh, 915 SW.2d at 664. Courts
may set asdeaverdict when aparty’ sviolation crested thelikelihood of jury confusion, wasted thejury’s
time on collateral issues, or otherwise wasted scarce judicial resources. Janopoulosv. Harvey L.
Walner & Associates, Ltd., 866 F.Supp. 1086, 1093 (N.D.I1I. 1994).

Wethereforehold that addiberate and intentiond violation of atria court’ srulingona

moationinlimine, and thereby theintentiond introduction of prgudicia evidenceinto atrid, isaground

‘Asone court astutely sated initsdiscussion of an atorney’ sviolaion of atrid court’ sruling of
amotion in limine:
If prgudicid mattersare brought beforethejury, no amount of objection
or ingruction canremovetheharmful effect, and theplaintiff ispowerless
unlesshewantsto forego hischance of atrid and ask for amidrid. Once
the question isasked, theharmisdone. Under the harmlesserror rule
many of these matterswould probably nat be reversble error even though
they have a subtle but devastating effect upon the plaintiff’s case.
Perhaps the greatest single advantage to amotionin limineisnot
having to object in thejury’ s presenceto evidencewhichis“logicaly
relevant.” Jurors cannot be expected to understand why they should not
be dlowed to condder all evidencewhichisrdaed to the case, and will
usually resent the fact that an objection kept them from hearing it.
Lapasinskasv. Quick, 17 Mich.App. 733, 737 n. 1, 170 N.W.2d 318, 319 n.1 (1969) (citations
omitted).
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for reverangajury’sverdict. However, inorder for aviolaion of atrid court’ sevidentiary ruling to sarve
asthe basisfor anew trial, the ruling must be specific in its prohibitions, and the violation must be clet
Indeciding whether to set asde ajury’ sverdict dueto aparty’ sviolation of atrid court's
rulingonamoationin limne, acourt should condder whether the evidence excdluded by the court’ sorder
wasdeliberately introduced or solicited by the party, or whether theviolation of the court’ sorder was
Inadvertent. Theviolation of the court’ sruling must have been reasonably cal culated to cause, and
probably did cause, therendition of animproper judgment. A court should dso condder theinflammatory
nature of theviolation such that asubstantia right of the party seeking to set asdethejury’ sverdict was
prejudiced, and thelikelihood thet the violation created jury confusion, wasted thejury’ stimeon collaterd
Issues, or otherwisewasted scarcejudicid resources. Thecourt may aso consder whether theviolation
could have been cured by ajury instruction to disregard the challenged evidence.
Intheingtant case, counsd for thedefendant admitstointentionally asking Mr. Wiley about
arcumstances concerning the plaintiff’ shiring of an atorney, inviolaion of thetrid court’ sruling onthe
plantiff’smotion in limine, but arguesthat the questions were designed to show the jury thewitness's
relationship to the plaintiff and her family. Weplainly stated in Tennant that atria court’s“inlimine
ordersareto be scrupuloudy honored and obeyed by thelitigants, witnessesand counsd.” 194W.Va
a 113,459 SE.2d a 390. If counsd wanted to renew the request to admit any of the evidence exduded
by thetrid court’ sorder, it was counsd’ sduty to approach thetria judge outsde of thejury’ spresence.
Thiswas not agtuation wherethe questionswere asked inthe* hest of bettle” or wherethe admisson of
the excluded evidencewas beyond counsal’ scontrol. Instead, counsel for the defendant admitsto
intentionaly introducing evidence, for srategic reasons, which thejury was dearly not supposed to hear.
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Thetrid court’ sorder ontheplaintiff’ smotionin limnespecificaly excluded evidence
regarding thetime or drcumgances under which the plaintiff employed an atorney. Thedefendant dearly
violated the court’ sorder by asking leading questions about the plaintiff’ semployment of an atorney, when
“her husbandisjugt bardy intheground.” Theevidencewas, by defense counsd’ sadmisson, ddiberatdy
introduced.

Furthermore, the questioning gppears to have been reasonably calculated to cause, and
probably did cause, therendition of animproper judgment. The questions, asked inaleading format,
regarding the plaintiff’ s actionswere asked of thefind witness, in thefind seriesof quedions, a theend

of aweek-longtrid ,whentheplaintiff hersalf neither testified nor wasgiven achanceto respond tothe

4nher brief, the plaintiff suggeststhat the practice of introducing prgjudicia remarksat theend of
acaseor inclosing argument has become aroutine practice with some attorneysbecause, practicaly,
“whet judgeisgoing tomidry acesed theend of awesk of trid?” Theplaintiff contends, anecdotdly, thet
defensedtorneysoften violateatrid court’ sevidentiary rulingsin anatempt to “flush alosng casedown
the drain at plaintiff’s expense.”

Wecautiontrid courtsto bevigilant againgt such misconduct, and reiterate our holding in Tennant
that a“party who violatesamotioninlimineis subject to dl sanctionslegdly avallableto atria court,
including contempt, when atrid court’ sevidentiary order isdisobeyed.” 194W.Va a 113,459 SE.2d
at 390.

Theingant case contains an additiond twigt, becausethe defendant isactudly the plaintiff’ sown
Insurance carrier ressing paying coverage avalable under aninsurance policy purchased by the plaintiff.
In Syllabus Point 1 of Hayseeds, Inc. v. Sate Farm Fire & Cas. Co., 177 W.Va 323, 352 S.E.2d
73(1986), we held that when apolicyholder “ substantialy prevails’ inlitigation to recover proceeds
available under their owninsurance policy, their insurance company isliablefor: (1) thepolicyholder’s
reasonableattorneys feesin vindicating hisor her clam; and (2) the policyholder’ s“ damagesfor net
economic lass caused by the delay in settlement, and damagesfor aggravation and inconvenience” In
other words, if the plaintiff in theingtant casewereto substantidly preval inatrid (or inthiscase, are-
trid), the plaintiff could recover al her attorney’ sfeesand damagesincurred through theinsurance
company’ s refusal to pay the proceeds of her insurance policy.

Furthermore, thisCourt has held that an insurance company owesitsown policyholdersaduty of
good faith and fair dealing, see Shamblin v. Nationwide Mut. Ins. Co., 183W.Va. 585, 396 SE.2d

(continued...)
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collaera issuesraised by thequestions: The questions, posad in an inflammeatory manner, werelikey to
focusthejury’ satention on acollaterd issuewhichwaswhally irrdevant to whether Mr. Honaker or Mr.
Mahon were negligent, and whether that negligence proximately caused Mr. Honeker' sdegth. Ladlly, a
jury ingtruction to disregard defense counsel’ s questions would not have cured the violaion of thetria
court’s order.

Having reviewed therecord presented in thiscase, we concludethat thecircuit court erred
In not setting asdethejury’ sverdict and granting theplaintiff anew trid. Wethereforereversethecdrcuit

court’ s orders, and remand this case for a new tridl.

[1.
Conclusion

Thecircuit court’s March 20, 2000 orders are reversed, and the caseisremanded for

further proceedings.

§(...continued)

766 (1990); Elmorev. Sate Farm Mut. Auto. Ins. Co., 202 W.Va. 430, 504 S.E.2d 893 (1998),
and aduty to refrain from statutory unfair claim settlement practices, see Jenkinsv. J.C. Penney Cas.
Ins. Co., 167 W.Va. 595, 280 S.E.2d 252 (1981); Sate ex rel. Sate Farm Fire & Cas. Co. v.
Madden, 192 W.Va. 155, 451 S.E.2d 721 (1994). These duties exist regardless of whether the
policyholder “subgtantidly prevails” Moreimportantly, these duties are not delegable, and insurance
companiesare thereforeresponsiblefor the actions of the atorneysthey employ. See, e.g., Kohlstedt
v. Farm Bureau Mut. Ins. Co., 258 lowa 337, 340, 139 N.W.2d 184, 185 (1965) (“ The duty case
ontheinsurer isto conduct good faith investigation of dl agpectsof thecase. . . Thismeansitsemployees
and agents, including doctors and lawyers, must act in good faith.”); Kooyman v. Farm Bureau Mut.
Ins. Co., 315 N.W.2d 30 (lowa 1982); Cooper v. National Union Fire Ins. Co. of Pittsburgh,
Pa., 921 P.2d 1297 (Okla. App. 1996); Schimizz v. Illinois FarmersIns. Co., 928 F.Supp. 760
(N.D.Ind. 1996); Majorowiczv. Allied Mut. Ins. Co., 212 Wis.2d 513, 569 N.W.2d 472 (1997).
See also, Lee R. Russ, 14 Couch on Insurance 3d § 198:17 [1999].
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Reversed and Remanded.



