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JUSTICE DAVISdelivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. Whenacrimind defendant who hasassarted theright of saf-representation seeks
to rdinquish that right and utilize substitute counsd, this Court will gpply an abuse of discretion Sandard

of review to the trial court’ s decision on the matter.

2. When adircuit court gopoints standby counsd to assg acriminad defendant who
has been permitted to proceed pro se, thedircuit court mugt, ontherecord a thetime of the gppointment,
advise both counsdl and the defendant of the specific duties standby counsal should be prepared to

perform.

3. When apro se crimina defendant requeststhetria court to permit standby
counsd to assumeaduty st forth by the court in connection with its gppointment of standby counsd, the

court, in a proper exercise of its discretion, should grant the request.

4. Whenapro secrimind defendant asksthe drcuit court to alow standby counsd
to take over hisor her trid defense, and the court has not previoudy ordered that standby counsel be
prepared to take over in the manner requested by the defendant, then in deciding whether to grant the
defendant’ s request the trial court should consider: (1) the defendant’ s prior history regarding the
gppointment of counsd, e.g., thedesreto changefrom sdlf-representati on to counse-representation, (2)

thereasons st forth for thereques, (3) thelength and stage of thetria proceedings, (4) disruption or dday



which reasonably might be expected to ensue from the granting of such motion, and (5) the likelihood of

defendant’ seffectivenessin defending againg the chargesif required to continueto act ashisown atorney.



Davis, Justice:

Clifford Allen Powers gopedshisconvictionsfor theoffensesof burglary, grand larceny,
third offence shoplifting, and bresking and entering. Mr. Powerswas permitted to proceed pro seét trid
with the asssance of sandby counsd. Henow arguesthat the Circuit Court of Harrison County erred by
refusng to dlow sandby counsd to take over histrid defense. We condludethat the circuit court did not

abuse its discretion in denying Mr. Powers' request.

l.
FACTUAL AND PROCEDURAL HISTORY

Clifford Allen Powers(herenafter “ Powers’), defendant bel ow and appd lant herein, was
chargedwith variousoffensesinthree separateindictments. Inthefirgt indictment, number 97-F124-2,
Powerswas charged with burglary, grand larceny, and third offence shoplifting. The second indictmernt,
number 97-F-198-2, charged him with bresking and entering. Findly, hewas charged withthird or
subsaquent offense shoplifting in thethird indictment, number 97-F199-2. Elizabeth Warnick (hereingfter
Warnick) was gppointed to represent Powerson dl chargesand three separatetrialswerescheduled. The
trid onthechargescontained inthefirgt indictment was scheduled for October 6, 1997, before Judge John
LouisMarks, J. Theremaning chargeswereto betried before Judge ThomasA. Beddl. Thechargeof
bresking and entering was scheduled for trial on December 8, 1997, and trid on thethird offense shoplifting

charge was to begin on October 27, 1997.

Conflicts quickly arose between Powersand his gppointed counsd. Powersdesired thet
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al the chargesagaingt him be consolidated and tried without ajury. Warnick disagreed. Inaddition,
Powers gpparently accused Warnick of lying and conspiring againg him. He dso complained thet hewas
Inexperienced and indicated that he might pursue aclaim of ineffective assstance of counsal. On
September 17, 1997, Warnick filed amation to withdraw as counsdl indl three matters. Judge Marks
initialy denied Warnick’ smation to withdraw. However, helater granted Warnick’ smation by order
entered on October 7, 1997. Asaconsaquence of Warnick’ swithdrawd, thetrid scheduled for October
6, 1997, was continued until December, 1997. Thereafter, JudgesMarksand Bedd | both appointed Nedl

J. Hamilton (hereinafter “Hamilton™) to represent Powers.

After hisgppointment, Hamilton filed amotion requesting thet all threetrias be continued.
In addition, and a Powers indgstence, Hamilton renewed amotion, previoudy filed by Warnick, to
consolidatethethreeindictmentsintoasngletria. JudgeMarksthen trandferred hiscaseto Judge Bedd .

Judge Bedell consolidated all the charges and set trial for April, 1998.

On January 23, 1998, Hamilton filed amotion to withdraw due to various accusations
Powers had made againgt him, and Powers desirethat Hamilton withdraw. Powers had aso threatened
tofileethics chargesagaing Hamilton. Judge Beddll denied themotion. However, in February, 1998,
Powers began filing pro ssmations. Judge Bedd | docketed the motions, but refused to congder them as

Powers had not been authorized to proceed pro se.

During ahearing in February, 1998, Powersinterrupted an ord argument Hamilton was
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making to the circuit court, and began to argue with Hamilton over trid strategy. Powersthen ordly
requested that Hamilton beremoved ashiscounsdl. Judge Bedd | ordered Powersto submit astatement
of al hisgroundsfor requesting Hamilton' sremovad. Powersfalled to submit thestatement and Beddll,
therefore, denied the motion. Subsequently, on March 18, 1998, Powersfiled a pro se document
purporting to notify thecircuit court that Hamilton had been terminated as Powers counsd. OnMarch
20, 1998, Hamilton filed asecond motion to withdraw sating that Powers had again threetened ethics

charges and had also expressed a desire to proceed pro se.

At ahearing on March 26, 1998, Judge Beddl| initialy denied Hamilton' srequest to
withdraw stating:
[Powerg] is't going to be happy with anybody and | know that and he
knowsthat and you [Hamilton] know thet. | mean he hashad numerous
atorneysinmy limited deglingswith Mr. Powersand | don't carry forth
any animogty or ill will or biasor prejudiceasaresult of theseor theprior
dealings, but every attorney he has had, he has voiced these same
concerns. Hehasconducted himself in the same manner and whether it
Isyou or F. LeeBailey or whomever, wearegoing to bein the same boat

and | undergtand that and | don't, you know, thosearejust thecardsthat
are out on the table.

However, Powers unequivocaly asked to proceed pro s2. After determining that Powers understood all
of the consequences and risks assodiated with his pro se representation, and cautioning Powersthat if he
rel eased Hamilton as counsal hewould not be permitted to change hismind in an untimely manner and

expect the trial court to re-appoint counsel, Judge Bedell allowed Powers to proceed pro se.

Later, on April 6, 1998, Judge Beddl | sua sponte ordered Hamilton to act as sandby
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ocounsd for Powersfor the remainder of the proceedings.” At ahearing on April 9, 1998, four days prior
totrid, Judge Bedd | ingtructed Powerson therole Hamilton would play asstandby counsd. Inthisregard
Judge Bedell specifically stated:

Firdt, I would not expect [Hamilton] to in any way formally
addressthe Court or thejury during theactua conduct of thetrid of this
matter. Hewould not berequired or obligated nor would he bedlowed
to make opening satementsor closing statementsor note objectionson
evidentiary matters or to be making motions on behalf of the Defendant.

Let meindicate hewould not be examining witnesseseither on
direct or cross-examination, but hisrolein this matter would beto serve
asalegd conaultant to Mr. Powers, to answer any questionsthat he may
have. Mr. Powersmay not have any questionsfor [Hamilton] during the
conduct of the proceeding, and hewouldn't havetotdk tohimat dl. But
hel sthereasan availableresource snce Mr. Powers, aswe vegone over,
Isexpected to know al of the rules of evidence and dl of the rules of
criminal procedure and all of the substantive law, as well.

Mr. Hamilton would not be expected to prepare or file any
moationsor submit any jury indructions or any of those functionsthat the
typica defense counsd would bereguired to perform during the conduct
of afelony matter.
Powers then asked that Warnick or another Public defender be appointed to defend him. The court
informed Powersthat he could ether procesd with Hamilton or, inthedternative, the court would contact
the Public Defender’ sOfficeandinquire asto whether they would bewilling to either take over Powers
defensethreedaysprior to trid or to serve as tandby counsd. The Judge informed Powersthat if the

Public Defender declined to accept the case, hewould respect their decison. Powersdected to proceed

‘Onthat samedate, Powersfiled apleading entitled “ GROUNDS’ wherein heessentialy
accused Warnick and Hamilton of unethical behavior; of conspiring againgt himwith each ather, with the
trial court, and with the prosecutor; and of ineffective representation.
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pro se with Hamilton as standby counsel.

The three-day jury trial began on April 13, 1998. On the second day of tria the
prosecution rested. Then, during abench conference out of the presence of thejury, Powers asked the
court to permit Hamilton to “continue [his] case.” Thetria court denied Powers' request stating:

Okay, Mr. Powers, we ve addressed thison numerous occas ons

thet -- that request will bedenied. | gaveyou what you wanted by firing,

in essence, Mr. Hamilton anumber of weeksor monthsago. Youdidn't

want him as stlandby Counse asrecently aslast week -- | mean-- I'mnat

sure -- you know -- it appearsto the Court, Mr. Powers, that you're

meking these requests even though they’ ve been ruled upontimeand time

aganisjud to frudrate the ends of justice and you wanted to be your own

atorney, Sr, and you got what youwanted, rightfully or wrongfully, sothet
request would be denied.

Thejury returned averdict of guilty ondl countsand the Siatefiled aredidivig informetion.
Powers entered aconditional plea? of guilty intherecidivist action and was ultimately sentenced to
conscutivetermsof lifeimprisonment asahabitua crimind, and oneto ten yearsfor each of thefdony
offensesfor which hewasconvicted. Powersappeded hisconvictionsto thisCourt asserting severa
assgnmentsof error. Wegranted review on the soleissue of whether thetrid court erred inrefusing to

allow standby counsel to take over Powers' representation at trial.

*The pleawas conditioned upon Powers right to gppedl legdl issuesraised by thefiling of
the recidivist action.



.
STANDARD OF REVIEW
Powersinitidly arguedin hisbrief that the question of whether acrimind defendant who
has asserted the right to defend him or hersdlf may subsequently relinquish that right and have sandby
counsd carry on hisor her defenseis purdly lega and, thus, subject to de novo review. During ord
argument beforethis Court, however, Powersconceded that an abuse of discretion Sandard gppliestothis

issue. Smilarly, the State contends that abuse of discretion isthe proper sandard for our review. We

agree.

Courts addressng thisissue have concl uded that once adefendant has dected to proceed
pro e, thereisno absoluteright to then rdinquish theright of sdlf-representation and have new or gandby
counsal appointed to assume the defense. In United Satesv. West, 877 F.2d 281 (4th Cir. 1989),
whichwas on gpped from the United States Didrict Court for the Northern Didtrict of West Virginia, the
Court of Appeals was asked to decide whether the District Court had erred in denying apro se
defendant’ srequest for the ppointment of alawyer, whichrequest was made devendaysprior totrid.
The court of gpped s explained that “[t]he determination of whether or not amotion for subgtitution of
counsdl should begrantediswithinthetrid court’ sdiscretion, and the court isentitled to takeinto account

the countervailing public interest in proceeding on schedule.” West, 877 F.2d at 286.

Smilarly, the Supreme Court of North Caralinahas gpplied an abuse of discretion dandard

todeterminethat atrid court did not err in denying apro sedefendant’ srequest to have standby counsd
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reinstated. State v. Blankenship, 337 N.C. 543, 447 S.E.2d 727 (1994), overruled on other
grounds by Sate v. Barnes, 345 N.C. 184, 481 S.E.2d 44 (1997). See also United Statesv.
Merchant, 992 F.2d 1091, 1095 (10th Cir. 1993) (“Once a defendant exercises his congtitutiond right
to defend himself and proceed pro se, he does not have the absolute right to thereafter withdraw his
request for salf representation and recaive subgtitute counsd. . . . Wereview adidrict court’ srefusd to
substitute [ standby] counsel for an abuse of discretion.” (citations omitted)); Brookner v. Superior
Court, 64 Cd. App. 4th 1390, 13%4, 76 Cdl. Rptr. 2d 68, 71 (1998) (“[ T]hefact that asdlf- representing
defendant may change hismind does not require a‘ backup’ gppointment. A defendant who suddenly
eschews self-representation may find thet hewill not berdlieved of hisorigind choice A trid judgeisnot
obligated to restore counsd if aFaretta defendant changeshismind in mid-trial and no longer wantsto
represent himsalf. A request for restoration of the services of counsd isleft to the sound discretion of the
tria court ... .."); Cf. Satev. Sheppard, 172 W. Va. 656, 667, 310 SE.2d 173, 184 (1983) (applying
an abuse of discretion sandard to decide whether tria court erred in refusing to alow court appointed
counsd towithdraw from case); Id. a 672, 310 SE.2d a 189 (dating that “[gsagenerd rule, wherethe
request to defend without the ass sance of counsd ismadein thefirst ingance onthemorning of trid, the
defendant’ sright to gppear and defend in person depends on thefactsand crcumdiances of eech caseand
isordinarily amatter within the discretion of thetrid court.” (citationsomitted)); Seegenerally | Franklin
D. Cleckley, Handbook on West Virginia Criminal Procedure [-80 (2d ed. 1993) (“adefendant
doesnot havethe absoluteright to have regular counsdl reinstated oncehe has agreed to proceed prose.

The defendant cannot be permitted to engagein the practice of hiring and firing appointed counsdl.”

(discussing West)).



Basad upon theforegoing authority, we hold that when acrimina defendant who has
assarted theright of saif-representation seeksto rdinquish thet right and utilize subditute counsd, this Court
will gpply an abuse of discretion sandard of review to thetria court’ sdecison on the maiter. Having

established the proper standard for our review, we now consider the substantive issue before us.

[11.
DISCUSSION

Powersassartsthat, becausetheright of saf-representationismoreeasly waved thanthe
right to the ass stance of counsd, he should have been permitted towalvehisright of slf-representation
even after it had been assarted. Although the State had compl eted its case-in-chief when Powers sought
regppointment of slandby counsd, Powersarguesthat counsd should have been regppointed ashewas
familiar with Powers caseand thereisnathing intherecord demondrating thet the gppointment would have
ddayed theproceedings. Inresponse, the State arguesthat once adefendant exerciseshisright to proceed
pro se and sgnificant trid proceedings have commenced, the defendant does not thereefter havethe
absoluteright to surrender hispro sestatusand have counsd assgned totakeover. Moreover, the State
notes, Powers had been specificaly warned approximately two weeks beforetrid that if he choseto
proceed pro se hewould not be permitted to bel atedly change his mind and request appointment of

counsdl.

It haslong been recognized that theright to the assstance of counsd guaranteed by the

Sixth Amendment to the Congtitution of the United States, and by Articlelll, Section 14 of the West
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VirginiaCongtitution, embodiesacorreativeright to waivethe assstance of counsd. SeeFarettav.
California, 422 U.S. 806, 814, 95 S, Ct. 2525, 2530, 45 L. Ed. 2d 562, 570 (1975) (quoting Adams
v. United Satesex rd. McCann, 317 U.S. 269, 279, 63 S. Ct. 236, 241, 87 L. Ed. 268 (1942)); Syl.
pt. 7, Satev. Sheppard, 172 W. Va. 656, 310 S.E.2d 173 (1983).® Seealso Satev. Layton, 189
W. Va 470, 476, 432 S.E.2d 740, 746 (1993) (“ Both this Court and the Supreme Court of the United
States have recognized that acriminad defendant hasacongtitutiond right to represent himsdlf duringa
crimind trid.”). Intheingant case, we areasked to determineif, or under what drcumstances, adefendant
who haswaived hisor her right to counsdl and successfully elected to proceed pro se may subsequently

revoke that waiver and have standby counsel*

4t should be noted, however, that theright to waive the assstance of counsd isqualified.
Before adefendant may waivethe asssance of counsd, atrid court mugt assure itsdlf that the defendant
is competent and fully understands al the implications of his or her decision:

A defendantinacrimind proceedingwhoismentally competent
and aui juris, hasacongtitutiona right to gppear and defend in person
without the ass gance of counsd, provided thet (1) hevoiceshisdesireto
represent himsdf inatimely and unequivocd manner; (2) hedectstodo
so with full knowledge and understanding of hisrightsand of therisks
involved in sdf-representation; and (3) heexercisestheright inamanner
which does not disrupt or create undue delay at trial.

Syl. pt. 8, Sate v. Sheppard, 172 W. Va. 656, 310 S.E.2d 173 (1983).

“At thispoint, it should be noted that thereis no absolute right to standby counsdl. In
Faretta v. California, the United States Supreme Court commented, in afootnote, that when a
defendant waiveshisright to counsd, thetrid court * may--even over objection by the accused--gppoint
a‘standby counsel’ to aid the accused if and when the accused requests hel p, and to be available to
represent the accused intheevent that termination of the defendant’ ssdlf-representationisnecessary.” 422
U.S. 806, 835n.46, 95 S. Ct. 2525, 2541 n.46, 45 L. Ed. 2d 562, 581 n.46 (1975) (emphasis added)
(atation omitted). Asevidenced by the Faretta Court’ suse of theword “may,” adefendant decting to
proceed pro sedoes not have aright to the gppointment of standby counsdl and may be required by the

(continued...)



takeover hisor her defense. |n other words, we must determinewhat Sandard atria court should usein

exedgngitsdiscretioninthisregard. Toanswer thisquestion, wefird review therole of gandby counsdl.

At the outset, we note that there gppearsto be some confusion over the proper function

%(...continued)

tria court to proceed unassisted with hisor her defense. See United Satesv. Lawrence, 161 F.3d
250, 253 (4th Cir. 1998) (“ The Sixth Amendment does not require a.court to grant advisory counsd to
acrimina defendant who chooses to exercise hisright to self-representation by proceeding pro s2”
(citations omitted)); United Satesv. Webster, 84 F.3d 1056, 1063 (8th Cir. 1996) (“ Appointment of
standby counsdl iswithin thediscretion of thedistrict court, and apro se defendant does not enjoy an
absolute right to standby counsdl.” (citations omitted)); United Statesv. Patterson, 42 F.3d 246, 248
(5th Cir. 1994) (per curiam) (“At best, [the defendant] was asking the district court to gppoint advisory
counsd -- anattorney whowould belimited to asssting himin technicd matters. The sixth amendment
right to counsel does not extend to such arequest.” (citationsomitted)); Locksv. Sumner, 703 F.2d 403,
408 (9th Cir. 1983) (“If theright to co-counsdl isnot of condtitutiona dimengon, .. . wefail to seewhy
the right to advisory counsel should be afforded higher status. The decision to alow adefendant to
proceed with ether form of hybrid representation isbest left to the sound discretion of thetrid judge.”
(citation omitted)); Brookner v. Superior Court, 64 Cal. App. 4th 1390, 1393, 76 Cal. Rptr. 2d 68,
70(1998) (“[ A]nadvisory or sandby counsd isnot ‘ condtitutionaly guaranteed’ toacrimina defendant.”
(citation omitted)); Sate v. Guitard, 61 Conn. App. 531, 535, 765 A.2d 30, 34 (2001) (“‘[A]
defendant does not have agtate or federal congtitutiond right to standby counsdl. . .. Once adefendant
has properly embarked on the path of self-representation, hiscongtitutional right to counsel ceases.’”
(citations omitted)); Peoplev. Mirenda, 57 N.Y .2d 261, 265-66, 455 N.Y.S.2d 752, 753-54, 442
N.E.2d 49, 50-51 (1982) (“[Defendant] maintains that he had the right to proceed pro se, while
smultaneoudy being advised by appointed * sandby’ counsdl. No suchrightisguaranteed by elther the
State or Federa Constitution. It istruethat the appointment of standby counsel to assist apro se
defendant hasrecaived judicid gpproval. . . . The assgnment of sandby counsd, however, isameaiter of
trid management. Assuch, itisasubject for the discretion of the Trid Judge, whose decison will not be
disturbed by thiscourt unlessthe Judgeabusesthat discretion.” (footnoteomitted) (citationsomitted)); City
of Fargo v. Rockwell, 597 N.W.2d 406, 411 (N.D. 1999) (“[ T]hereisno federd or state condtitutiond
right to sandby counsd. . .. Standby counsd may be gppointed within the discretion of thetrid court ‘to
ass & thedefendant and to represent the defendant if termination of salf-representationisnecessary.””
(emphasis added) (citationsomitted)). Cf. McKasdev. Wiggins, 465 U.S. 168, 183, 104 S. Ct. 944,
953, 79 L. Ed. 2d 122, 136 (1984) (dating, in casewhere sandby counsel was permitted to participate
actively intrid rather than smply render adviceto defendant, that “ Faretta doesnot requireatria judge
to permit ‘hybrid’ representation of the type Wiggins was actually allowed.”).
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of standby counsel. Asone court has observed:

Hybrid modes of representation pose particularly serious
dilemmasfor thegppointed attorney. Theterms* advisory counsd” and
“gandby counsd” are sddom defined with any sort of analytica precison.
(See, eq., [Peoplev. Hamilton,] 48 Cal. 3d[, 1142,] 1164, fn. 14,
259 Cdl. Rptr. 701, 774 P.2d 730[ (1989)] (“ The cases have loosdly
ussd suchtermsas. . . advisory counsd,” “standby counsd,” and * hybrid
representation’ to describe amultitude of Stuationsin which both the
accused and professiond counsd areinvolved inthe presentation of the
defense case.”)).

Brookner, 64 Ca. App. 4th 1390, 1394-95, 76 Cal. Rptr. 2d 68, 71. The Brookner Court further
commented:

Let usconsder atypica case. A crimind defense attorney has
been representing aheadstrong, difficult client to the best of hisability.
That client filesa Faretta motion which isgranted. The atorney, now
bereft of control over the case, isthen appointed advisory or standby
counsd. What isthe attorney expected to do? Devote histimeto the case
at the expense of hisother clients, and perhaps his practice, or merely
check infromtimeto time? Sit at the counsel table or in the public
gdlery? Advisethe defendant--aformer dient whowasdisstisfied with
his servicesto begin with--on the proper course of action, or remain
glent? Conduct hisown independent invedtigation or an evauation of the
defendant’ sproposad witnesses or drategies, or do thecrassword? Dreft
motions and urge the defendant to congder filing them, or doodle? And
how isstandby counsdl supposed to blithely resumerepresentation after
the[pro se] defendant decides heisin over hishead? How can the
standby counsd get quickly up to speed? How can herepair the damage
the defendant may have caused to the case?

64 Cal. App. 4th at 1396, 76 Cal. Rptr. 2d at 72. See generally, Anne Bowen Poulin, The Role of
Sandby Counsel in Criminal Cases. In the Twilight Zone of the Criminal Justice System,
75N.Y.U.L. Rev. 676, 676, 678 (2000) (observing thet “[t]herole of sandby counsd . . . hasnever been

clearly defined” and arguing that “ standby counsel’ srole should be strengthened and more clearly
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delineated.”).

Asindicated above, theambiguity over therole of gandby counsd arises, at least in part,
fromthevariety of ways courts have defined therole. See, e.g., McKasklev. Wiggins, 465 U.S. 168,
104 S. Ct. 944, 79 L. Ed. 2d 122 (1984) (permitting sandby counsd to participate ectively at trid, i.e,
conducting voir direof awitnessand giving opening argument); Faretta, 422 U.S. a 835 n.46, 95
S.Ct.a2541n.46,45L . Ed. 2d a 581 n.46 (indicating standby counsd would generdly “ aid theaccused
If and when the accused requests help, and . . . be available to represent the accused in the event that
termination of the defendant’ s self-representation is necessary.” (citation omitted)); United Satesv.
Lawrence, 161 F.3d 250 (1998) (redtricting standby counsdl’ s advice to procedura meatters); United
Satesv. Patterson, 42 F.3d 246, 248 (5th Cir. 1994) (per curiam) (defining “advisory counsdl” as“an
attorney who would belimited to ass sting [defendant] in technical matters’); Blankenship, 337 N.C.
M3, 447 SE.2d 727 (informing defendant thet Sandby counsd could answer hislegd questionsand would
be permitted toresume defenseif defendant decided to relinquish right of salf-representation, but would
not be permitted to otherwise participatein tria, e.g., to object to incompetent evidence or appear on

behalf of defendant).

Additionally, there appear to be three different termsthat are frequently used in the
description of such counsd: “sandby,” “advisory,” and “hybrid.” Itisnot completely clear, however,
whether thesetermshavesmilar, or distinctly different, meanings. Compare McKaskle, 465 U.S. 168,

104 S. Ct. 944, 79 L. Ed. 2d 122 (implying that hybrid representation refersto counsel being permitted
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to participate actively intrid rather than Imply rendering advice to defendant), with Sate v. Overhalt,
77 Ohio App. 3d 111, 601 N.E.2d 116 (1991) (reasoning that apro se defendant’ srequest that counsel
take over after atria isunderway amountsto “hybrid representation.”). See also Patterson, 42 F.3d
at 248 (defining “advisory counsd” as* an attorney whowould belimited to asssting [the defendant] in
technicd matters,” and then referring to the arrangement as* hybrid representation.”); Locksv. Sunner,
703 F.2d 403 (9th Cir. 1983) (referring to “ advisory counsd” asaform of “hybrid representation”). In
fact, thisCourt recently observed the confusion surrounding thesetermsin footnote4 of Satev. Layton,
189W. Va a 477,432 SE.2d a 747, wherein we commented that “[1]t has been suggested thet there
Isatechnicd digtinction betweena‘hybrid’ counsd anda‘standby’ or ‘advisory’ counsd Stuation. Note,
12 Val. L.R. 331, The Accused as Co-Counsal: The Case for the Hybrid Defense (1977).

However, the courts have not, as yet, apparently generally recognized the distinction.”

Trid courtscan easly remedy the confus on surrounding thediffering rolesgoparently filled
by standby counsdl by exercising their supervisory powersto specificaly defineor restrict the duties of
standby counsdl whenever such counsd isappointed. SeelLawrence, 161 F.3d at 253 (“[ T]hedistrict
court, in kegping with its broad supervisory powers, has equaly broad discretion to guidewhat, if any,
asssancestandby, or advisory, counsel may provideto adefendant conducting hisowndefense” (citation
omitted)). Giventhelack of dlarity over what, exactly, istherole of sandby counsd, wefinditisof the
utmost importance that, when gppointing slandby counsd, trid courtsdoin fact define, precisdly, therole
counsd isexpected to assume. Furthermore, trid courts should dearly inform counsd and the defendant

of that role. Accordingly, wehold that whenacircuit court gppointsstandby counsd toassig acrimind
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defendant who has been permitted to proceed pro se, the aircuit court mugt, on therecord a the time of
the gppointment, advise both counsdl and the defendant of the specific duties tandby counsdl should be
prepared to perform. For example, the court must state whether counsd should be prepared to take over

the case at the defendant’ s request.®

Intheingtant case, thetria court properly advised Powers and Hamilton of the duties
expected of Hamilton asstandby counsd. Powers request that Hamilton berendatied ashis counsd was
outsdethe scope of the duties defined by the arcuit court. Wehold that whenapro secrimina defendant
requeststhetrid court to permit sandby counsd to assumeaduty st forth by the court in connection with
Itsgppointment of sandby counsd, thecourt, inaproper exercisedf itsdiscretion, should grant thereques.
However, where, as here, the defendant requests that sandby counsd assumearolethat isoutsde of the

duties established by the court, further consideration by the circuit court is appropriate.

Although acircuit court has absolutely no obligation to require that landby counsdl be
prepared to take over for apro se defendant at the defendant’ s request, we declineto hold that in the
absence of such arequirement adreuit court should never gopoint sandby counsd to teke over atrid upon
the request of adefendant. We believe that, under the proper circumstances, there may be good cause

to grant such arequest. In determining whether good calise existsto the degree that standby counsdl

An addition to providing standby counsd with adear understanding of hisor her role, our
holding today will providedefendantswith amore definite gopreciation of therisksthey will assumein
undertaking the monumental task of self-representation.
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should berequired to exceed thedutiesinitidly outlined by being gppointed to take over acase, various
interestsmust beconsdered. For example, trid courtshave an interestin maintaining orderly trilsand
avoiding unnecessary delays. |ndeed, wehaveprevioudy declared that “[ g defendant may not assert or
exercisetheright of salf-representation asameansof unduly delaying theproceedings” Sheppard, 172
W.Va a 670, 310 SE.2d at 187 (citationsomitted). Likewise, apro sedefendant may not re-assert
hisor her right to counsal asameans of delaying or disrupting the proceedings. Seel Franklin D.
Cleckley, Handbook on West Virginia Criminal Procedure |-80 (2d ed. 1993) (“[A] defendant
doesnot havethe absoluteright to have regular counsdl reinstated oncehe has agreed to proceed prose.
The defendant cannot be permitted to engagein the practice of hiring and firing gppointed counsd.”). In

additiontothecourts interests, crimind defendants have aninterest, inter alia, inrecaving afair trid.

Wefind theseinterests gptly baanced in afivefactor test set forth by the CdiforniaCourt
of Apped inBrookner, 64 Ca. App. 4that 1394, 76 Cal. Rptr. 2d a 71. The Brookner court stated:

A request for restoration of the services of counsd isléeft to the sound
discretion of thetrid court, exercisedinlight of severd factors, induding:
“*(1) defendant’ sprior higtory inthesubdtitution of counsd andthedesire
to changefrom salf- representation to counsdl -representation, (2) the
reasons et forth for the request, (3) the length and stage of the tria
proceadings, (4) disruption or ddlay whichreasonably might be expected
to ensue from the granting of such motion, and (5) the likelihood of
defendant’ seffectivenessin defending againgt the chargesif required to
continue to act as his own attorney.’”

64 Cal. App. 4th at 1394, 76 Cal. Rptr. 2d at 71 (citations omitted). See also United Sates v.
Merchant, 992 F.2d 1091, 1095 (10th Cir. 1993) (* Inreviewing requestsfor the substitution of counsd,

courts congder, inter alia, the degree to which adefendant has shown good cause and the timeliness of
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therequed. . .. Itiswel within the discretion of the court to deny as untimdly requestsfor counsd mede

after meaningful trial proceedings have begun.” (citations omitted)).

Accordingly, wehold that when apro secrimina defendant asksthedircuit court todlow
gandby counsd totake over hisor her trid defense, and the court has nat previoudy ordered that andby
counsel be prepared to take over in the manner requested by the defendant, then in deciding whether to
grant the defendant’ srequest thetrid court should congder: (1) thedefendant’ sprior history regarding the
gppointment of counsd, e.g., thedesreto changefrom sdlf-representati on to counse-representation, (2)
thereasons st forth for therequest, (3) thelength and stage of thetria proceedings, (4) disruption or dday
which reasonably might be expected to ensue from the granting of such motion, and (5) the likelihood of

defendant’ seffectivenessin defending againg the chargesif required to continueto act ashisown atorney.

Applying thesefactarsto theingtant case, wefind thetrid court did not abuseitsdiscretion
by denying Powers request. Powershad ahistory of dissatisfactionwith both Warnick and Hamilton, the
two atorneysgppointed to represent him, and hisrgection of these two atorneyshed dreedy ddayed his
tria. Notwithstanding hisdissatisfaction, however, Powersrepeatedly asked that theselawyersbere-
gppointed to represent himin somecapacity. Powersinitialy ressted Hamilton' sgppointment asstandby
counse, and requested that thetrid court gppoint Warnick despite the fact that Powers had previoudy
rgected her. Smilarly, dthough Powers had convinced the Court to alow Hamilton to withdraw dueto
Powers disstisfaction with Hamilton' srepresentation, helater agked thet Hamilton be permitted to resume

hisrepresentation. Based upon thesefacts, thecircuit court clearly, and with good reason, believed that
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Powerswas merdy atempting to further delay the proceadings againgt him. Moreover, Powersgave no
specific reason for hisddayed request that Hamilton resume his defense, which was made on the sscond
day of athree-day trid and after the State had rested its case. Findly, dthough Powers assartsthat his
gandby counsd was familiar with the case and would have been aoleto take over his defense without
interrupting histrid, thisfact isnot demondrated intherecord. Thedrcuit court did not ingtruct Hamilton
that he might be cdlled upon to assume Powers defense, and Hamilton was never asked whether hewas
prepared to takeover. Consequently, wefind no error inthe circuit court’ sdenid of Powersrequest for

substitution of standby counse.

V.
CONCLUSION
For thereasons st forth in the body of thisopinion, the convictions and sentencesimposd
by the Circuit Court of Harrison County are affirmed.

Affirmed.
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