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JUSTICE ALBRIGHT delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “Wheretheissue on an appeal fromthecircuit court isclearly aquestion of law or

involving an interpretation of agtatute, we apply adenovo sandard of review.” Syl. Pt. 1, Chrystd RM.

v. CharlieA.L., 194 W. Va 138, 459 S.E.2d 415 (1995).

2. “*“Where economic rights are concerned, welook to seewhether the dlassficaionis
arationa onebased on socid, economic, historic or geographic factors, whether it bearsareasonable
relationshiptoaproper governmenta purpose, and whether al personswithinthecdassaretrested equaly.
Where such classficationisrationd and bearsthe requisite reasonabl e rel ationship, the atute does not
violateSection 10 of Articlel |l of theWest VirginiaCongtitution, whichisour equa protection dause.”

SyllabusPoint 7, [asmodified)] Atchinsonv. Erwin, [172] W.Va.[8], 302 SE.2d 78 (1983).” Syllabus

Point 4, as modified, Hatsock-Hesher Candy Co. v. Wheding Wholesde Grocery Co., 174 W.Va. 538,

328 SE.2d 144 (1984).” Syl. Pt. 4, Gibsonv. Wes VirginiaDep't of Highways, 185W.Va 214, 406

S.E.2d 440 ( 1991).

3. “Therulesfor construing statutes also apply to the interpretation of municipal
ordinances. Thereisgenerdly apresumption that an ordinanceisvaid when it gopearsthat its subject
matter iswithinamunicipaity's power and it has been lawfully adopted. Theburden of proof isonthe

person assating thet theordinanceisinvdid.” Syl. Pt 1, Town of Burnsvillev. Kwik-Bk, Inc., 185W.Va

696, 408 S.E.2d 646 ( 1991).



4. Ingrantingmunidpditiestheauthority toimposea“smilar” busnessand occupation tax
through the provisons of West VirginiaCode 8 8-13-5(a) (1998), the Legidature did not require thet the
tax imposad by municipditiesbeidentical inrate and Structure to the sate busness and occupdtion tax in

effect prior to July 1, 1987.

5. “* Section 1 of Article X of theWest Virginia Condtitution does not requirethat the
samerateof busnessand occupationtax begppliedto dl dassesof busnessactivity and calingstowhich
thetax isgpplied. The Legidature may prescribe different ratesfor different busnessesand calings, but

therateof taxation must be uniform and equa withineach dassfication.” Syllabuspoint5, Armeo, Inc.

v. Hardesty, 172 W.Va. 67, 303 SE.2d 706 (1983).” Syl. Pt. 1, Town of Burnsvillev. Cline, 188W.Va

510, 425 S.E.2d 186 (1992).

6. Theprinciplesof equa protection are not invoked solely because alaw, properly
enacted, hasadisproportionateimpact. Without proof of adiscriminatory purposeunderlyingthelaw’s
enactment, adigproportionate impact on one dassfication will not onitsown creste aviolation of this
state’ s equal protection provision. W.Va. Congt. art. 111, § 10.

Albright, Justice:



CitizensBank (“Citizens’) et . appeslsfrom the February 24, 2000, order2of the Circuiit
Court of LewisCounty upholding the Appdlee City of Weston' srecently enacted Busnessand Occupation
Tax (“B & Otax”). Thelower court rgected Appdlant’ sargument that the Weston B & Otax violates
theEqua Protection Clauseof boththeWest VirginiaCongtitution and the United States Condtitutions.®
After fully examining the issuesraised, we conclude that the lower court did not commit error and

accordingly, affirm.

|. Factual and Procedural Background
Effective duly 1, 1998, the City of Weston (“City”) amended its municipal code* to enact
an ordinance permitting theassessment of aB & Otax againg variousdity busnesses Under section 27-
42 of the Weston ordinance, banking and other financid ingtitutions areto be taxed at arate of .75% of
the*“ grossincomereceived from interest, premiums, discounts, dividends, servicefeesor charges,
commissions, fines, rents. . . roydties, chargesfor bookkeeping or dataprocessng, rece ptsfrom check
sdes, chargesor fees and recaptsfrom the sde of tangible persond property.” Theauthority for levying

amunicipal B & O tax comes from West Virginia Code 8 8-13-5(a) (1998), which provides that:

*Although two additiond partiesare named Appelantsto this goped, Bennett D. Orvik, M.D., and
the Sun Lumber Company, werefer only to Citizensin the opinion becausetheequd protectionviolations
that have been raised pertain uniquely to the banking industry.

2See infra note 8.
3See W.Va. Const. art. |11, 8 10; U.S. Const. amend. XIV.

‘ArticlelV, entitled Business and Taxation Code, was amended to include Chapter 27 for the
purpose of enacting amunicipal B & O tax.



(&) Authorization toimposetax.--(1) Whenever any business
activity or occupation, for which thegtateimposaditsannud businessand
occupation or privilegetax under articlethirteen [§ 11-13-1 et seq ],
chapter deven of thiscode, prior to July one, onethousand nine hundred
eghty-seven, isengaged in or carried on within the corporate limits of any
municipdity, the governing body thereof shal have plenary power and
authority, unless prohibited by generd law, toimposeasmilar busness
and occupation tax thereon for the use of the municipality.

W.Va. Code § 8-13-5(a) (emphasis supplied).

Citizensfiled adedaratory judgment actionwiththedrcuit court, seeking to havethe B &
O tax dedared uncondiitutiona onequd protection grounds. In support of itsequd protection argument,
Citizensassarted that: 1) therate setting among the various busnessdasseswas performedin an arbitrary
and capricious manner and lacked arationd bas's, and (2) theB & O tax discriminates againg Citizens
becausealoca bank such as Citizenswill haveto pay® adisproportionate share of thetotd tax compared
to thebranch banks(United National Bank and Huntington Bank) located in Weston.® After abenchtrid
on November 15, 1999, whichincluded thetestimony of severa experts,” thecircuit court upheld the
ordinanceinitsruling dated February 24, 2000, finding no basisfor declaringtheWeston B & O tax
uncondtitutiond. Citizensfiled mationsbased on Rules59and 52(a), seeking anew trid or, dternively,
an amendment of thefindingsand judgment of the lower court. By order entered March 22, 2000, the

circuit court denied Citizens' motions for relief.

*We note that Citizens has not yet paid any B & O tax to the City of Weston.
®Citizens points out that the branch banks often transfer or keep their assets at other locations.

‘Citizens presented testimony, over the objection of the City, from former State Tax Commissioner
Charles O. Lorenson, and WV U College of Law tax professor Robert Lathrop.
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[l1. Standard of Review
Whether weview the February 22nd or the March 24th order asthe order gppeded from

the gppropriate Sandard of review isthesame. We recognized in syllabus point one of Chrysd RM. v.

CharlieA.L., 194 W. Va 138, 459 S.E.2d 415 (1995), that “[w]herethe issue on an apped fromthe
circuit court isclearly aquestion of law or involving aninterpretation of astatute, we apply ade novo
dandard of review.” Our reviewing standard for denia of anew trial motionwasarticulated in Tennant

v. Marion Health Care Foundation, Inc., 194 W.Va. 97, 459 S.E.2d 374 (1995):

Wereview therulingsof the circuit court concerning anew trid and its
conclusion asto the existence of reversible error under an abuse of
discretion slandard, and wereview the circuit court'sunderlying factud
findingsunder aclearly erronecusstandard. Questionsof law aresubject
to ade novo review.
Id. a 104, 459 SE.2d a& 381. Under either of these sandards, ade novo standard of review gppliesto

the issue of the constitutionality of the B & O tax ordinance.

[11. Discussion
Thelevd of scrutiny required to andyze egud protection chalengesthat involve economic

rightswas articulated in syllabus point four of Gibson v. Wes Virginia Department of Highways, 185

W.Va. 214, 406 S.E.2d 440 (1991):

““Whereeconomic rightsare concerned, welook to ssewhether
the classfication isarationa onebased on socid, economic, historic or

#Citizens statesin the docketing statement filed with this Court that it is appealing from the
dedaratory judgment order entered on February 22, 2000. Y &, initspetition for gpped, Citizensindicates
that it is appealing from the March 24, 2000, order denying its new trial motion.
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geographic factors, whether it beers areasonable rdaionship to aproper
governmenta purpose, and whether dl personswithinthedassaretreated
equaly. Where such classficationisrationa and bearstherequisite
reasonable rdaionship, the Satute does not violate Section 10 of Artidle
11 of the West VirginiaCondtitution, whichisour equd protection dause’
SyllabusPoint 7, [asmodified,] Atchinsonv. Erwin, [172] W.Va [g], 302
S.E.2d 78(1983).” Syllabus Point 4, asmodified, Hartsock-FHesher
Candy Co. v. Whedling Wholesde Grocery Co., 174 W.Va. 538, 328
S.E.2d 144 (1984).

Wedtated in Lewisv. Canaan Valley Resorts, Inc., 185 W.Va 684, 408 S.E.2d 634 (1991), that

“dassfications, induding thosewhichinvolveeconomicrights, aresubjected to theleest leve of scrutiny,
thetraditiona equa protection concept that thelegidative classfication will beuphddif it isreasonably
related to the achievement of alegitimate date purpose” Id. & 691, 408 SE.2d & 641. Thisisinaccord
with federd law, which amilarly subjectsequd protection chalengesinvolving economicintereststo the

“rationd reationship” test. See San Antonio Indep. Sch. Did. v. Rodriguez, 411 U.S. 1 (1973); accord

FCC v. Beach Communications, Inc., 508 U.S. 307, 313 (1993).

In syllabus point one of Town of Burnsvillev. Kwik-Pik, Inc., 185 W.Va 696, 408

S.E.2d 646 ( 1991), we held that:

Therulesfor construing statutes also apply to the interpretation of
municipd ordinances. Thereisgenerdly apresumptionthat anordinanceisvaid
whenit gopearsthat itssubyject matter iswithinamunicipdity'spower andit has
been lawfully adopted. The burden of proof ison the person assarting thet the
ordinanceisinvalid.

Against these principles, we examine the equal protection arguments raised by Citizens.®

*Theremaining two issues briefed by Citizensare not ripefor apped asit isaxiomatic that "[t]his
(continued...)



A. Rate-Setting and Rate-to-Class Structuring

Citizenscontendsthat the Weston B & O tax should not be upheld becausethe rate seiting
among thevariousbus nessclasseswasperformed arbitrarily and cgoricioudy and becausetherate setting
lacksarational bass. At the center of thiscontentionisCitizens' claim that theinclusion of theterm
“dmilar” inWes VirginiaCode 8 8-13-5(a) requiresany municipdity thet inditutesaB & Otax tofollow
the exact same rate-setting and rate-to-class sructure that wasimposed by the state under itsB & Otax
sysemprior toitsreped on uly 1, 1987.° Reasoning inadircular fashion, Citizensstaes “Theraeto-
class comparison with the State' spre-1987 B & O Tax isthe crux of thetest [9¢] whether Weston'sB
& O Tax issimilar to the State' s pre-1987 B & O Tax asrequired by W.Va. Code § 8-13-5(a).”

Upon areview of thevarious statutory versonsof both West VirginiaCode 88 11-13-1*

(former satute authorizing sate B & Otax) and 8-13-5,“wecannot reach the condusion that the tatutory

%(...continued)
Court will not passon anonjurisdictiona questionwhich hasnot been decided by thetrid court inthefirst
ingance Syl. Pt. 2, Sandsv. Security Trust Co., 143W. Va 522, 102 SE.2d 733 (1958). The other
two issuesinduded in the petition for gpped ((1) Citizens' introduction of expert witnesstestimony; and
(2) thefailure of the gpportionment languagein themunicipa ordinanceto effect parity between theloca
and branch banks) were never ruled upon by thecircuit court. Accordingly, thoseissuesarenot ripefor
appellate review purposes.

YSeeW.Va. Code 88 11-13-2(1985); 11-13-28 (1985); seedsn 1989 W.Va. Acts, 1t Ex.
Sess, ch.2 (repeding many B & Otax provisonsprevioudy rendered “inoperative’ asof July 1, 1987,
under W.Va Code § 11-13-28).

iSee W.Va. Code § 11-13-1 (1933), (1955), (1959), (1967), (1971), (1972), (1989).

PAn examination of West VirginiaCode § 8-13-5(a) demongtratesthat theterm “similar” hasbeen

apart of West VirginiaCode § 8-13-5fromitsenactment in 1947. WhenWest VirginiaCode 8§ 8-13-5

wasfirg adopted, the statute provided that municipd entitiescould “imposeasmilar privilegetax for

the use of thecity, town or village’ and contained the proscription that “in no case shdl therate of such
(continued...)



term“gmilar” isinfact areguirement that any B & O tax enacted by amunicipaity mugt beidentical with
regard to ratesand rate-to-class structure asthe date B & O tax in effect prior to July 1, 1987. Wefind
no bagsfor accepting Citizens pogition that theinsartion of the explanatory language referencing the pre-
July 1, 1987, dateB & Otax governshow muniapditiesgructuretheir B & Otaxes. Theterm“amilar,”
asitisusedinWest VirginiaCode 8 8-13-5(a), doesnot refer to ratesin effect a any giventime. Insteed,
that term merely refersto the nature of the tax--a privilege tax on the exercise of certain businesses.
Accordingly, weholdthet ingranting municipditiestheauthority toimposea“smila” B & Otax through
the provisonsof West VirginiaCode § 8-13-5(a), the Legidature did not require that thetax imposed by

municipalities be identical in rate and structure to the state B & O tax in effect prior to July 1, 1987.

ThisCourt’ sdecison in Kwik-Pik providesandogous support for our interpretation of the
term“gamilar.” LikeCitizens thedefendant busnessin Kwik-Bik rdied ontheterm“gmilar” in asserting
that the Burnsville B & O ordinancewasinvdid becauseit lacked exemptionsidenticd to those previoudy
provided under thegate B & O tax schemeand becausetheinterest and pendty provisonsdid not pardld
those of the former state B & O tax. This Court rgjected both of these arguments, finding that the

legidaure did not insart those requirementsin the language of West VirginiaCode 8§ 8-13-5 and thet the

12(....continued)

municipd privilegetax onaparticular activity exceed therateimpaosed by theSate, exdusveof surtaxes”
W.Va Code 8§ 8-13-5 (e&ff. June 23, 1947) (emphadssupplied). When the state began phasing out the
B & Otax in 1985, the Legidatureamended West VirginiaCode 8§ 8-13-5to allow municipditiesto
continueto imposealoca B & Otax on*any busnessactivity or occupation for which the sateimposed
itsannual business and occupation or privilegetax . .. priorto” July 1, 1987. W.Va Code § 8-13-5
(1985). Rather than referring to rates“smilar” to thosein effect pre-July 1, 1987, theterm “smilar”
appearsto refer to asimilar kind of tax, i.e. atax in the nature of aB & O tax.
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term“smilar” did not requiremunicipa B & O taxeswhich mirrored theformer gdateB & Otax. 185
W.Va at 700-03, 408 SE.2d a 650-53. Accordingly, thetown of Burnsvillewas permitted to enforce

itsB & Otax ordinance, which varied bothin sructureand inratesfromthe dae€ sB & O tax pre-reped.

Asacorallary to its argument that the rate-setting and rate-to-class structure must be
identical tothat imposed under the state B & O tax pre-Jduly 1, 1987, Citizensmaintainsthat only the
Legidature hasthe authority to engegeinrate-setting. While Citizenscitesto Lewis as support for this
proposition, that case doesnot indicate, directly or indirectly, thet only the Legidatureis authorized to set
B & Otaxrates. See185W.Va a 690-92, 408 SE.2d at 640-42. Thelanguage of Wes VirginiaCode
88-13-5iscdear initsddegation of legidative power: “the governing body thereof shall have plenary

power and authority . .. toimposeasimilar business and occupation tax thereon for the use of the

municipdity.” Moreover, giventhisCourt’' sdecisoninBadwinv. City of Martinsourg, 133W.Va 513,
56 S.E.2d 886 (1949), there is no question that the L egidlative delegation of itstaxing power to
municipditiesunder West VirginiaCode 8 8-13-5isconditutional. SeeSyl. Pt. 1, Badwin, 133W.Va

at 513, 56 S.E.2d at 887.

After fully examining thisissue, wefind no bassfor error with regard to thelower court’s
determination that the rate-setting and rate-to-class structure of the Weston
B & Otax donot violaesateand federd equd protection provisons. Wenext examinethe second prong

of Citizens' equal protection argument.



B. Disproportionate Impact
Criticd tounderganding any equd protectiondamistherecognitionthat “* equd protection
of thelaw isimplicated when ad assfication treeissmilarly Stuated personsin adisadvantageous manner.””

Lewis, 185W.Va at 691, 408 S.E.2d at 641 (quoting Syl. Pt. 2, in part, Isradl ex rel. |srael v. West

VirginiaSecondary Sch. ActivitiesComm' n, 182 W.Va 454, 388 SE.2d 480 (1989)). Inthiscase, the

dassfication at issueisbanking or finendid inditutions. Rether than daiming thet the dassificetion operates
in anunconditutiond fashion, Citizensarguesthat Weston'sB & O tax violatesequd protection principles
basad upon itsdigoroportionateimpact on Citizens. Inexplanation of thispoint, Citizensassartsthat while
it hes gpproximatdy fifty percent of the banking busnessin Westonit will be paying seventy percent of the
B & Otax dueto thefact thet its competitors, United Nationd Bank and Huntington Bank, avoid the full
impact of thistax because those banks report income that would be subject to thislocal B & Otax at

branches located outside of Weston.®

Inframing itsequd protection argument intermsof thedigparateimpact onloca banksas
compared to branch banks, Citizenshas crafted an argument that has been congdered and rejected by the

United States Supreme Court. InWashingtonv. Davis, 426 U.S. 229 (1976), the Supreme Court flatly

refused to dlow adisparate-impact andysiswith regard to the equa protectiondause. Id. a 242 The

3A coording to Citizens, United Nationa Bank reportsitsincome a Parkersburg and Huntington
Bank reportsitsincome at Columbus, Ohio.

“Even beforeDavis, however, Justice Harlan recognized in hisdissent to Douglasv. Cdifornia,

372 U.S. 353 (1963), that under adigparate-impact theory regulatory measuresaways consdered to be

conditutiondly vaid, such assdestaxes, gate universty tuition, and crimind pendties, would haveto be
(continued...)




Court commented in Davisthat if it wereto srikeon equd protection groundsevery law or regulation that
benefitsor burdensone classfication morethan another, every tax, welfare, public service, regulatory, and
licensing statute that may be more burdensometo the poor and to the average black than to the more
affluent white, innumerablelaws coul d be determined unconstitutional.™® 426 U.S. at 248; seeaso

Personnel Adim'r of Mass v. Feeney, 442 U.S. 256, 273 (1979) (acknowledging as* settled [the] rulethat

the Fourteenth Amendment guaranteesequd laws, not equd results’). The Supreme Court of the United
Statesrecently addressed thisissuein Lewisv. Casey, 518 U.S. 343 (1996), and observed that: “ absent
proof of discriminatory purpose, alaw or officid act doesnot violatethe Conditution* solely becauseit hes

a...disproportionateimpact.”” Id. at 375 (Thomas, J., concurring) (quoting Davis, 426 U.S. at 239).

(...continued)
struck down. 1d. at 361-62. Justice Harlan opined:

Y et | takeit that no onewould disputethe congtitutiond power of the Stiatetolevy
auniform salestax, to chargetuition at astate university, tofix ratesfor the
purchase of water fromamunicipa corporation, to imposeastandard finefor
crimind vidlaions, or to establish minimum ball for various categories of offenses

Laws such asthese do not deny equal protection to the less
fortunatefor one essentia reason: the Equal Protection Clause doesnot
imposeonthe States™ an firmative duty tolift the handicapsflowing from
differences in economic circumstances.”

372U.S. a 361-62 (Harlan, J., dissenting) (quoting Griffinv. lllinois, 351 U.S. 12, 34 (1956)) (Harlan,
J., dissenting).

BInthissamevein, Justice Frankfurter obsarved in his concurrenceto Griffin, that “the equal
protection of the laws [does not] deny a State the right to make classificationsin law when such
dassficaionsarerooted inreason,” and that “a State need not equidize economic conditions” 351 U.S,
at 21, 23.



Citizensadmitsthat it hasnot | ocated even one caseinwhich an equd protectionviolation
has been found to exist based on adigproportionate impact andyssthat is predicated on market share.
When questioned by the dircuit court for case support for itsposition, the only authority Citizenscited was

Allegheny Bittsburgh Cod Co. v. County Commisson of Webster County, 488 U.S. 336 (1989). That

caseisinappositeauthority asit concerned unequal property valuation and involved the separate
congtitutiona provisonfoundinarticleX, section 1, which requires uniform taxation accordingtoa

property’ sesimated value.™® Theintentiona systematic underval uation that was found to be violative of

egual protection principlesin Allegheny Pittsburgh is clearly not present here.

ThisCourt has previoudy gpplied article X, section1tothe B & O taxation systemand

heldin syllabuspoint oneof Town of Burnsvillev. Cline, 188W.Va 510, 425 SEE.2d 186 (1992), that

“Section 1 of ArtideX of theWest VirginiaCondgtitution doesnot
requirethat the samerate of businessand occupation tax be gppliedto dl
classesof busnessactivity and calingsto which thetax isgpplied. The
Legidaturemay prescribedifferent ratesfor different businessesand
cdlings, but therate of taxation must be uniform and equa within each
dassficaion.” Syllabuspoint 5, Armco, Inc. v. Hardesty, 172\W.Va. 67,
303 S.E.2d 706 (1983).

1°In syllabus point two of Capitol Cablevision v. Hardesty, 168 W.Va. 631, 285 S.E.2d
412 (1981), we held that :

The condtitutiona requirement of equa and uniform taxation
meansthat asto dassesof property, busnesses, orincomesthereshdl be
uniformity of taxation and atax upon al businesses of thesameclass,
which isuniform asto that class of business, is not unconstitutional .
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The provisonsof article X, sectionone are not implicated in this case asthereisno contention that a

uniform rate of taxation is not applied to all the banking institutions affected by the Weston B & O tax.

Upon review, wefind no bagsfor Citizens pogtion that theWeston B & Otax violates
both state and federd equa protection provisons. Likethe United States Supreme Court, we hold that
the principles of equal protection are not invoked solely because alaw, properly enacted, has a
disproportionate impact. Without proof of adiscriminatory purpose underlying thelaw’ s enactment, a
disproportionate impact on one classfication will not on its own create aviolation of thisstate’ sequa

protection provision. See W.Va. Const. art. I11, § 10.

Having found no sate or federd equd protectionviolaioninherentintheWeston B & O

tax, we affirm the decision of the Circuit Court of Lewis County.

Affirmed.
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