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SYLLABUSBY THE COURT

1. “Asagenerd rule each litigant bearshisor her own attorney’ sfeesabsent a
contrary ruleof court or expressstatutory or contractud authority for reimbursement.” SyllabusPoint 2,
Sally-Mike Propertiesv. Yokum, 179 W.Va. 48, 365 S.E.2d 246 (1986).

2. “Thereisauthority in equity to avard to the prevaling litigant hisor her reasonable
atorney’ sfeesas’ cods,” without expressstatutory authorization, when thelosing party hasactedinbad
faith, vexatioudy, wantonly or for oppressivereasons.” SyllabusPoint 3, Sally-Mike Propertiesv.
Yokum, 179 W.Va. 48, 365 S.E.2d 246 (1986).

3. A damant who prevailsin an unemployment compensation action may not be
awarded atorney fees unlessthe evidence showsthe Divison of Unemployment Compensation acted in

bad faith or with vexatious, wanton, or oppressive conduct.



Maynard, Justice:

William F. Vieweg, the Commissioner of the West Virginia Bureau of Employment
Programs, and the Board of Review of the Divison of Unemployment Compensation (Divison) gpped an
order entered on May 30, 2000 by the Circuit Court of Kanawha County, West Virginia, which reversed
thedecision of the Board of Review and awarded the claimant, Joseph A. Panacci, unemployment
compensation benefits and attorney feesand costs. The Divison contends the circuit court erred in
awarding atorney feesbecause West Virginia sstatutory law doesnot permit suchan awardto bepaid
from unemployment compensation funds. Webdievethisisso aslong asthe Divison doesnot act in bad
faith or with vexatious, wanton, or oppressive conduct. Wefind no such behavior inthiscase, and

therefore, reverse.

FACTS

In September 1996, Panacci, an employee of Whedling-Pittsburgh Sted Corporation
(Wheding-Fitt), and numerous other employeeswereinvolved in awork stoppage rel ated to alabor
dispute. Panacci, aong with other Wheeling-Pitt employees, opened aclaim for unemployment

compensation benefits on October 11, 1996, effective September 29, 1996." At that time, aquestion

'After adamant filestheinitia daim formwith the Divison, the Divison sendscontinued daim
(continued...)



existed asto whether the work stoppage was dueto astrike or alockout. The Board of Review
determined thework stoppagewasdueto adrike. Thedamantsagppeded thisdecison to circuit court
where Judge Andrew MacQueen reversed the Board of Review’ sdecison and held that theemployees
were* entitled torecaive unemployment compensationif athewiseindividualy digible” Thecourt’ sorder

was entered on June 25, 1997.

Panacc wasdenied benefitsbecausehefalledtofileany continued daim formsuntil June

1997, eight monthsafter heinitialy opened hisdaim.? Thedecision to deny Panacdi benefitswas gppeded

!(...continued)
formsto the clamant tofill out and return biweekly. Thisprocessisgoverned by statute and Sate
regulaions. Oneaf thedigibility qudificationsincudedinW.Va Code § 21A-6-1(1) (1994) dates “An
unemployed individua shdl bedigibleto recaive benefitsonly if thecommissoner findsthat: (1) Hehes
registered for work at and thereafter continuesto report a an employment officein accordancewith the
regulaionsof thecommissoner[.]”. 83C.SR. 81.12(1991) explainshow to file alabor-management
dispute claim. This section states:

A. Anyindividud initidly daiming bendfitsduring alabor-meanegament
disputewithin which heisinvolved shal: (1) report to theloca unemployment
compensation office nearest his place of residence; (2) file an application for
benefits on a prescribed form furnished by the West Virginia Division of
Employment Security. Individuasinvolvedinlabor disputesshall be consdered
asregistered for work when they file an initial claim for benefits.

The continued claim forms are discussed in 83 C.S.R. § 13.1 (1991). This section states:

(B)  Inordertoegablishdigihility for benefitsor for waiting-period

credit for weeks of total unemployment during a continuous period of total

unemployment, thedament shdl filehiscontinued daim for benefitsasingructed

at theloca unemployment compensation clamsofficewherehefiled hisinitid

claim for benefitsto file his claims for waiting-period credit and his first

compensablewesk; theresfter, heshdl bepermitted tofileweekly or biweekly his
(continued...)



tothedrcuit court. JudgeIrene Berger found that naither the Adminigtrative Law Judge nor the Board of
Review madefindings asto whether good cause existed for thelatefilings® The casewasremanded to
the Board of Review to determinewhether good causeexiged. TheBoard of Review found that no good

cause existed for filing the continued claim forms late, and Panacci was, therefore, denied benefits.

ThisBoard of Review decisonwasgpped edto circuit court and assgned to Judge Tod
Kaufman. Thedrcuit court found that Panacc did not learn he should have been recaiving and filing bi-
weekly continued daim formsuntil after Judge MacQuean’ sorder wasentered. The court further found
that the Board testified that Panaca’ sorigind daim card wasfound inthe Warton office but was never sent
to the officein Charleston to be processed. Consequently, Panacci did not receive the bi-weekly clam

forms. The court reversed the decison of the Board of Review and awarded Panacci unemployment

?(...continued)
continued claim for benefitsby mail, on prescribed formsfurnished by the
Unemployment Compensation Section of the West Virginia Division of
Employment Security.

*83 C.F.R. § 13.2 (1991) discusses claims filed before or after the regular reporting day:

(A)  TheCommissoner for reesonsfoundto congtitutegood causefor
any individud’ sfalluretofile his continued daim on hisregular reporting day may
accept acontinued dam for suchindividud if such continued damisfiled within
ten (10) daysfrom hisregular reporting day for theweek for which heiscdaming
benefitsfor tota unemployment. Further, if the Commissoner determinesthe
reasons congtitute good cauise and such reasons were beyond theindividual’' s
contral, the Commissoner, & hisdiscretion, may extend theten-day limit toensure
that a penalty, if any isimposed, is reasonable and just.
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benefits. The court sua sponte awarded attorney feesand codts. Itisfromthisorder that the Division

appeals.

Ongpped, the Divison dlegesthedrcuit court erred by awvarding attorney feesto Panecd
inviolation of W.Va. Code § 21A-10-5* and by substituting its own judgment for that of the lower
tribuna > Panacci arguesthat the circuit court hasthe inherent power to award atorney fees and that
power isnot digolaced by gatutesand rules. Hedso beieves thebad faith exception comesdirectly from

the court’ s inherent power.

STANDARD OF REVIEW

*“W.Va. Code § 21A-10-5 (1936) reads as follows:

Anindividua may berepresented by counsd or authorized agent before
the board of review, an gpped tribund, or examiner, or acourt; but the amount
of the fee for such service shall be subject to the regulation of the board.

A person who charges or accepts afee for such servicein an amount
unapproved by the board shall be guilty of a misdemeanor. Charging an
unapproved amount shall constitute grounds for disbarment.

AInitsreply brief, the Division arguesfor thefirst time that the circuit court not only erred in
awarding atorney feesbut aso erred in awvarding unemployment compensation benefits. Thisargument
isdeemed waived asit wasnot assgned aserror or discussed in the petition for gpped or the Divison's
brief. The other side was not afforded an opportunity to meet thisissue.
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Thegtandard of review for unemployment compensation caseswasenundiaed in Syllabus
Point 3 of Adkinsv. Gatson, 192 W.Va. 561, 453 S.E.2d 395 (1994), as follows:
The findings of fact of the Board of Review of the West Virginia
Department of Employment Security areentitled to substantial deferenceunlessa
reviewing court believesthefindingsaredearly wrong. If thequestiononreview
isone purdy of law, no deferenceis given and the sandard of judicid review by
the court is de novo.
Whether the circuit court may award attorney feesagaing the Divison presentsapurely legd question.

Therefore, our review is de novo.

DISCUSSION

This Court st forth the basic rulesfor awarding atorney feesin Sally-Mike Properties
v. Yokum, 179 W.Va. 48, 365 S.E.2d 246 (1986). SyllabusPoint 2 of Yokum dates, “Asagenerd rule
each litigant bearshisor her own attorney’ sfeesabsent acontrary rule of court or express satutory or
contractua authority for rembursement.” The Yokum court went onto darify thisrulewith thefollowing
holding: “Thereisauthority in equity to avard to the prevailing litigant hisor her reesonadle attorney’ sfees
as‘ cods’ without expressstatutory authorization, whenthelosing party hasactedinbadfaith, vexatioudy,
wantonly, or for oppressive reasons.” Syllabus Point 3, id.
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ThisCourt previoudy dlowed atorney feesto beawarded in caseswhere public officids
deliberately disregarded mandatory statutory provisions. For example, in Nelsonv. West Virginia
Public Employeesins. Bd., 171 W.Va. 445, 449-50, 300 S.E.2d 86, 91 (1982), Public Employees
| nsurance Board membersadmitted they failed toimplement alegidative mandate regarding optional
Insurance coverage to dependents of deceased members “in knowing disregard of the statute’s
requirements” Thepetitioners, asate senator and surviving gpouses of deceased Sateworkers, requested
that the Board berequired to extend the optiona insurance coverageto thosewho qudified. ThisCourt
held thet the Statute impased anondiscretionary legd duty on the part of the Board to extend coverageto
surviving spouses and dependentsat the sameaverage premium rate chargeabl eto members of the pool
of whichther decedentsweremembers. Although the Satute made no provison for attorney fees, the
petitionersnonethd essrequested attorney feesand codts. After deciding theinsurance coverageissue, this
Court discussed whether attorney fees should be allowed by stating:

Citizens should not haveto resort to lawsuits to force government officiasto

performtheir legally prescribed non-discretionary duties. When, however, resort

to such actionisnecessary to curewillful disregard of |aw, the government ought

to bear the reasonabl e expenseincurred by the citizen in maintaining the action.

Noindividud citizen ought to bear thelegal expenseincurredin requiring the

government to do itsjob.

Id.,, 171W.Va a 451, 300 SE.2d a 92. The Court findly determined that an award of attorney feeswas

justified.

Smilarly, in Richardson v. Town of Kimball, 176 W.Va. 24, 340 S.E.2d 582 (1986),

adtizen, Jackson Richardson, asked the Town of Kimbdl to dlow him, in conformancewith gatutory law,



toingpect sHlected municipd court trefficrecords. The Town denied therequest. Richardsonwasthereby
forced toinditutelegd action. In hislawauit, Richardson requested theright to ingpect and copy sdected
public recordsand an award of atorney fees Thedrcuit court dismissed theaction. ThisCourt reversd
ongpped, finding that municipal court traffic recordsfall withinthegenerd Satutory law which requiresthat
court recordsbe open to public ingpection unlessagatute provides otherwise. Consequently, thisCourt
held that the Town of Kimball hindered and harassad Richardson in hisattempt to exart hisright to examine
court records. These actions, the Court reasoned, evidenced addliberate disregard for mandatory
datutory provisons. The Court held that Richardson was entitled to costs and reasonabl e attorney fees
“[b]ecausethisaction was necessitated by public officidswillfully refusng to obey thelaw[.]” 1d., 176

W.Va at 26, 340 S.E.2d at 584.

Likethe statutes discussad above, our unemployment compensationlaw doesnot expresdy
dlow recovery of attorney feesagaing thepublic body. However, unlikethe casesdiscussed above, we
find no ddiberatedisregard for or willful evagon of thelaw. If indeed Panacai filed hisinitid goplication
for benefitson October 11, 1996, and wefind no reason in therecord to believe otherwise, the question
becomeswhy did he not file any continued claim formsfor eight months. We believe therewasa

breakdown in communication and both sides were somewhat at fault.

Deputy Manager Mildred Green explained the mix-up by testifying before the

Administrative Law Judge as follows:



Okay, to start off with, there was agroup labor digpute clam filed on
October 11th, 1996, in which the Claimant was given apacket and DA-89, or the
cdamform, wasexplained tohim. Hewasnot scheduled back in person, but was
told thet he could mail thedaimformto uswhen herecave d] it. Wehavenoted
herethat he should have earningsin the week ending October 5th because
goparently he had worked a the beginning of thet week. Okay, then on October
16th, he was sent anatice giving him achoice between aWes Virginiacombined
dam, a $296.00, or agraight Ohio dam, plus dependent’ sdlowanceif hehed
dependents at $253.00 aweek. He had to make this choice by October 31
If they don’t comeback and tdl usthey want it changed, then wekegp them a the
straight combined wage claim.

And at that point, | never heard from him again until June, whenever he
cameon June 24th and inssted on filing all the weeks since the week ending
October 5th so hecould have gpped rights. | took dl theweeksand thentoldhim
thet adecison would beissued. What he brought to mewasthe origind dam for
theweek . .. acopy of it, hedidn’t bring methe origind. He brought me acopy.
It wasfor the week ending 10/5 and 10/12 and it had the dates changed to 10/17
and 10/24 onit. And | toldhimwedidn't get anythingfromhim and hesaid he
had malledthistous. Butif hemailedit for 10/5 and 10/12, hedidn’t show any
earningsinthefirst week. And hehadtofile10/5and 10/12inorder toget a
damformfor 10/17 and 10/24. Sosncel didn'thaveadamformfor 10/5and
10/12, then aclaim form for 10/17 and 10/24 was not sent to him.

So | went back and took all the weeks from the week ending 10/5
showing hisearningsof $110.00in thefirst week, theweek ending 10/5, and then
a decision was made on this and that’ s where we are now.

Joyce Pratt, aProgram Worker, testified that shetook Panaccl’ sclam aspart of agroup

cdamon October 11, 1996. Shesad sheexplained and showed copiesof theformstheemployesswould
getinthemail. Shedsotold theemployeesthat theseformscould bemailed or dropped inabox onthe
front counter because the employeeswere not scheduled back in person. Regarding thefirgt form they
would receive, Ms. Pratt dated, “We probably had a. . . we had aform that showed them what theform

wouldlook likeand how tofill it out, toSgnit, dateit, answer the questions, write* [abor dispute’ onthe
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back, andwhentomail themintous” Shetold theworkerstheformwould arrivein threeto ten daysand
aslong asthey sent that form back in, they would recaive another form for the next twoweeks Shedso
explaned that if any worker did not receiveadam forminthemal, then that worker shouldinquirewith

the department.

Latefilingswere explained in the booklet each employeerecaved theday they initidly
sgned up for unemployment benefits. The booklet dsodirected the employeesto “[clontinuetofileyour
damwhilethedecsonisunder goped. If youwinyour goped, you can only be paid for wesksyou dam
according to agency regulations.” Furthermore, the booklet warned that “[f]ailure to follow these

instructions may result in adelay or denial of benefits.”

WhenMs. Greenwasl|ater asked if anythingindicated whether good causeexisted for the

late filing in this case, she answered,
W, the only reason hetold me was becausehedid not recave any dam

forms whenever hecamein. And the onehe brought to me, like | testified earlier,

he brought meacopy of, that he said he sent to us, but we never recaived it, the

one for 10/5 and 10/12.
Whenthe AL Jconducting the hearing asked Ms. Greenif Panaca indicated wherehegot thedamform,
sheanswered, “Hetold mehemaileditin. Hehad acopy of it hebrought to meand hetold mehemalled
ittous. Butwhenl looked &t it, | said, well, the dates are changed and so we wouldn't have accepted it
with changed dates” During recross-examingtion, daimant’ scounse asked, “Y our testimony ishe used

theword hemalleditin? Ms Greenanswered, “Hetold mehemaileditin.” Thefallowing question wes



asked, “Okay, didn't hesay hesantitin?’ Sheanswered, “No, hetold mehemaileditin. The Clamant
gave methis, tdling me he had mailed thisonein, when he hadn’t.”  She continued by stating thet the
department did not know about the changesin the dates until June 24, “when he handed thisto me because

| never received aclam form from him.”

Médody Lang, aninterviewer and Alternate Deputy, testified that she had talked to Panaca
onetimeintheoffice. Heasked if ahearing was scheduled or if aruling had been made asto whether
Wheding-Fitt employessweredigiblefor benefits, but hedid not inquire asto why hewas not receiving
damforms. When asked if other employees cameto the officeto say they had not recelved damforms,
she dated that severd employees, no more than adozen, cameinto say they had not recaived their dam
forms, egpedidly after Ohio awarded bendfits Shetegtified that good cause for latefiling was not found
in any of those cases and the damantswere awarded benefits only for the weeks they daimed up to that

point.

Panaca tedtified thet herecaived thebooklet. When askedif hefollowed theingructions
he stated,
| read the booklet. | did everything they said. Upon recaiving the first
paper, | brought it inand Ms. Prait told meto changethe dates, to dropit into the
box, and it would be mailed and/or sent to Charleston. After doing thet, | never
received any more papers. Coming into the office every two weeks and/or
caling, | wastoldthat. ..
Upon further questioning regarding whether he asked about the continued claim forms,

he said,
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After thefirg onel droppedin, Ms. Prait hel ped me changethe dates, we
put it into thebox, we sent it off. | never recaived any moredamformsso| came
In two weekslater, asingructed by the booklet. | asked about the dam forms
and they told me basicaly weweren't getting any moreforms until it became.. . .
we got unemployment.
He a0 tegtified that when he cameto the Divison officeto ask whether the Wheding-Aitt employesswere
going to recelve unemployment, he received the same answer eech time: “[1]t was alabor dispute, we

weren’t getting unemployment, and we would know before they knew.”

At begt, therecord in this casereved sthat Panacd’ stesimony isinconsstent with that of
the Divison employees. He says he asked about the paperwork; they say heinquired into whether
Whesdling-Pitt empl oyeeswoul d receive unemployment benefits. Unlikethefactsof Richardsonand
Nelson, the Bureau employeesin this case do not admit to willfully refusing to obey thelaw nor to
deliberatdy disregarding thelaw. That isthethreshold in the casesin which we previoudy awarded
attorney feeswithout satutory authority. Also unlike Richardson and Nelson, the petitioner inthe case

at bar did not request attorney fees.®

Furthermore, thecircuit judgegives usno due asto why atorney feeswereawarded sua
goonte. Theentire discusson inthe order deding with atorney fees dates, “ THEREFORE, the Court

ORDERSthat: . .. 2. Mr. Panaca beawarded attorney feesand cogts” We cannot and will not second-

Therdief Panacci requested in dircuit court reads asfollows, “WHEREFORE, your Petitioner
praysthat upon review of thismeatter the Court reverseand vacatetheorder of the Board of Review and
instead order this Petitioner admitted to benefits.”
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guessthecircuit court' srationale. Wewill smply apply thelaw asitiswritten. Therefore, wehold that
adamant who prevailsin an unemployment compensation action may not beawvarded atorney feesunless
the evidence showsthe Division of Unemployment Compensation acted in bad faith or with vexatious,

wanton, or oppressive conduct.

Inthe casesubjudice, it isnot beyond the redm of posshility that Panacci received the
firg continued daimform but failed tosend or mail itinuntil after Judge MacQueenruled thet Wheding-Ritt
employessweredigibleto recaive unemployment benefits. Judge MacQueen sgned hisorder on June 19,
1997 andit wasentered on June 25, 1997. It wasduring thistime, on June 24, 1997, that the Divison
says Panacci brought acopy of hisfirst continued clam form for theweeks of 10/5 and 10/12, withthe
dtered dates, to the unemployment office. Wearenot told andthe record does not reved how or when
he recaived this continued clam form. Therefore, we do not know how long he had it before he brought

it to the office.

V.

CONCLUSION

Under thecircumstances of thiscase, we cannot say the Division' slack of finding good

causefor Panacd’ slatefiling exhibitsbad faith or vexatious, wanton, or oppressive behavior. Absent bed

faith, vexatious, wanton, or oppressive conduct on the part of the Division employees, Panacci cannot be
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awarded attorney fees. Therefore, wereversethe circuit court and remand for an order consistent with
this opinion.

Reversed and remanded.
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