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SYLLABUSBY THE COURT

1. “Appdlatereview of adrcuit court’ sorder grantingamationtodismissacomplaint
iIsdenovo.” Syl. pt. 2, Sate exrel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va.

770, 461 S.E.2d 516 (1995).

2. “Beforethis Court may properly issueawrit of mandamusthreedementsmust
coexig: (1) theexigence of adear right inthe petitioner to therdief sought; (2) theexigence of alegd duty
on the part of the respondent to do the thing the petitioner seeksto compd ; and (3) the aasence of another

adequate remedy at law.” Syl. pt. 3, Cooper v. Gwinn, 171 W. Va. 245, 298 S.E.2d 781 (1981).

3. “Itistheduty of acourt to condrue agaute according to itstrue intent, and give
toit such condruction aswill uphold thelaw and further judice. Itisaswdl theduty of acourt to disegard
acongruction, though apparently warranted by the literal sense of thewordsin a statute, when such
construction would lead to injustice and absurdity.”

Syl. pt. 2, Click v. Click, 98 W. Va. 419, 127 S.E. 194 (1925).

4. “The primary object in condruing astatute isto ascertain and give effect tothe
intent of theLegidature.” Syl. pt. 1, Smith v. Sate Workmen’ s Compensation Commissioner, 159

W. Va. 108, 219 S.E.2d 361 (1975).



5. When acourt gopointsa private atorney to represent aclient pursuant toW. Va
Code § 29-21-1, et seg)., and that client then suesthe attorney for mal practice in connection with that
representation, the atorney shall beimmune from liability arising from that representation in the same

manner and to the same extent that prosecuting attorneys are immune from liability.

6. Theimmunity from lighility containedin W. Va Code § 29-21-20 (1989) implicitly
indemnifiesgppointed counsd for any cogtsincurredinthe defense of any suit arising out of the gppointed

representation.

7. When an attorney gppointed pursuant to W. Va Code § 29-21-1, et s2q,, isued
for ma practicein connection with that representation and theaitorney actualy incurscostsin defending
such suit, the costs incurred are ultimately chargeable to the State Board of Risk and Insurance

Management.



McGraw, Chief Justice:

Membersof alaw firm apped thelower court’ sdenial of their request for awrit of
mandamus. Anemployeeof thefirm hed been gopointed by the drcuit court to represent anindigent diert,
and the client subsequently sued the law firm for mapractice. The firm’s members sought awrit of
mandamusto compel the gppd|ee, the Wood County Commission, to indemnify thelaw firm for codsit
incurred indefending thema practice suit. The Circuit Court of WWood County dismissed gppdllants case

and we reverse, granting the writ as moulded.

FACTUAL AND PROCIEIbURAL BACKGROUND
JamesM. Powd | and J. C. Powell practicelaw inWood County, West Virginiaunder the
busnessname of Powd| Law Offices On Augugt 13, 1996, the Circuit Court of \WWood County gppointed
alawyer who thenworked for Powd | Law Officesto represent oneLuly Bl Parkinsinadisputeover her
parenta rights. The court made this gppointment pursuant to W. Va. Code § 29-21-9 (1996), which
establishesproceduresfor thegppointment of legd counsd toindigent citizens, and W. Va Code 8 29-21-

20 (1989), which shields appointed counsel from liability from suit.

Theunderlying litigation displeased M s. Parkins, who on December 23, 1996, filed a
federd lawsuit in the Southern Didrict of West Virginia seeking $40,000,000 in compensatory damages

and $40,000,000in punitivedamagesfor dleged wrongsshe suffered in connection with thestae sefforts
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to terminate her parental rights. Casting awide net, Ms. Parkins sued her appointed counsdl, then
employed by Powdll Law Offices, and two Wood County judges, an assi stant county prosecutor, the

circuit court clerk, a deputy sheriff, and a state child welfare worker.

Appdlantsgave naticeto their own, private ma practiceinsurance carrier in December of
1996. Appelants attempted, without success, to contact theinsurance carrier for the Wood County
Commisson, whomthey ether conddered to betheir nomind “employer” whiletheir firm represanted Ms
Parkins, or whom they considered to be respongible for the defense of any action againgt them. Inthe
absence of any defenseeffortsmade by the county or gateon behdf of the gopd lants, their owninsurance
carrier advised them to forward thefederd complaint to thefirm of Bowles, Rice, McDavid, Graff and

Lovefor legal representation.

OnApril 9, 1997, thefedera court dismissed Ms. Parkins lawsuit, but denied gppdlants
motionfor atorney fees. According to gopdlants, thosefeesamounted to $5,839.35. Thegppdlantsfiled
auit againg the Wood County Commisson, sasking awrit of mandamusto compd indemnification for the
costs of defending the ma practice suit. On February 4, 2000, the circuit court dismissed the case, and

appellants now seek redress before this Court.*

The court also dismissed appellants’ motion for enforcement of a settlement agreement they
allege to have made with the prosecuting attorney. Because we find that appellants are entitled to
recover for other reasons, we decline to address this issue.
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.
STANDARD OF REVIEW

Appdlantssaek areversd of thedreuit court’ sdismissa of thelr casa. Wehavehddthat:
“Appdlatereview of adrcuit court’' sorder granting amation to dismissacomplaintisdenovo.” Syl. pt.
2, Sateexrel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 461 S.E.2d 516
(1995). Appdlantsrequest awrit of mandamus reguiring the gppellesto pay the cogtsthey incurred. As
we stated in our often-cited case of Cooper v. Gwinn, 171 W. Va 245, 298 S.E.2d 781 (1981):

Beforethis Court may properly issueawrit of mandamusthree dements

must coexig: (1) theexistenceof adlear right inthe petitioner totherdief

sought; (2) theexigience of alegd duty on the part of the respondent to

dothething the petitioner seeksto compd ; and (3) the absence of ancther

adequate remedy at law.
Syl. pt. 3, Cooper v. Gwinn, 171 W. Va. 245, 298 S.E.2d 781 (1981); Accord, Parksv. Board of

Review, 188 W. Va. 447, 425 S.E.2d 123 (1992).

Dl SCUISSI ON
Appdlantsarguethat, becausegppointed counsd isdatutorily immunefromliability incases
such asthese, that they should aso beindemnified for any cogtsthey incurred. They point out thet, inthe
absence of indemnification, immunity offerslimited protection. The county commisson arguesthat, while
gppointed counsd isimmune, nothing in thelaw requiresthe commission to indemnify the gppdlantsfor
amounts not covered by their mal practice insurance, or for any costsincurred in the defense of a

mal practice action.



The gautethat governsthiscase dearly limitstheliability of any atorney gopointed by a
court pursuant to W. Va. Code § 29-21-1, et seq.:

Appointed counsal immune from liability

Any atorney who provideslegd representation under the provisons of

thisarticle under gppointment by acircuit court or by the supreme court

of appedls, and whose only compensation therefor is paid under the

provisonsof thisartide, shdl beimmunefrom lidbility arisng from thet

representation in the same manner and to the same extent that

prosecuting attorneys are immune from liability.
W. Va. Code § 29-21-20 (1989)(emphasis added). While very specific regarding immunity from
liability, thegatuteisslent asto the gppointed attorney’ simmunity from the costsof defending any suit.
When faced with thisslence, itisour obligation to asoertain, asbest we can, theintent of the Legidature
In enacting the statute in question:

Itistheduty of acourt to construe agtatute according to itstrue intent,

and givetoit such condruction aswill uphold thelaw and further justice.

Itisaswell the duty of a court to disregard a construction, though

goparently warranted by theliterd sense of thewordsin astatute, when

such construction would lead to injustice and absurdity.
Syl. pt. 2, Click v. Click, 98 W. Va. 419, 127 S.E. 194 (1925). Accord, Robertsv. Consolidation
Coal Co., 208 W. Va 212,539 S.E.2d 478 (2000). Or, in other words: “The primary object in
congtruing agtatute isto ascertain and give effect to theintent of the Legidature.” Syl. pt. 1, Smithv.

Sate Workmen’s Compensation Commissioner, 159 W. Va. 108, 219 S.E.2d 361 (1975).

We notethat the hourly compensation paid by the state for representation of indigent

partiesisnot highly remunerative. \While some attorneys may speciaizein such casesand find them
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rewarding, dl facealimited financia recovery for thisseriousand demandingwork. [t may bethat part
of thereason attorneystake such casesisthat our law protectsthem from persond liability. However, if
theimmunity offered by W. Va. Code § 29-21-20 (1989) does not a so protect the attorney from
expensssincurred in defending amd practice suit, then the gppointed attorney may face enormousfinanad
uncertanty. Becauseof the chdlengeswedready facein atracting competent attorneysto the gppointed
defenseof indigent dients, wewishto take no action that might further discourage membersour bar from

taking such cases.

Theappdlants firm provided, fromall accounts, competent representationto their
appointed client. When sued, appdllantsincurred reasonable expensesin their defense. The Satute
promisesthat gppointed counsd “shal beimmunefrom liahility arising from that representation inthe
same manner and to the same extent that prosecuting attorneys are immune from liability.”
When the lower court refused toindemnify the appellantsfor the reasonable costs of their defense, it

essentially stripped appellants of some of that promised immunity.

The Legidaurewas extremdy specificin placing gppointed counsd on the samefooting
with prosecuting attorneyswith respect toimmunity fromliability. Thuswefind that thelower court erred
by refusing to grant the gppd lantsfull immunity under W. Va Code § 29-21-20 (1989). We hold that
when acourt appoints a private atorney to represent aclient pursuant to W. Va Code § 29-21-1, et

S2q., and that client then suesthe attorney for mal practice in connection with that representation, the



atorney hdl beimmunefrom liability arigng from that represantation in the same manner and tothesame

extent that prosecuting attorneys are immune from liability.

Becauseaprosecuting attorney sued for performing hisor her officid dutiesdoesnot bear
the cost of hisor her defense, any grant of immunity to gppointed counsd would be cold comfort without
the same protection. Thuswefind that theimmunity from ligbility containedin W. Va Code § 29-21-20
(1989) implicitly indemnifiesgppointed counsd for any cogtsincurredinthedefenseof any suit arisng out

of the appointed representation.

Apparently thegppd lantssued the WWood County Commissonfor indemnification onthe
theory that, becauise the Commission would bear the cost of defending a suit against the Prosecuting
Attorney, and because the gatute commandsthat gppointed counsd shdl beimmunefrom liahility inthe
samemanner asprosecuting attorneys, that the Commission mugt therefore beresponsblefor gopdlants

defense costs.

Wenatethat, when those performing an officid duty for the State of West Virginiaor one
of itspolitical subdivisons are sued for thar officia actions, ultimately the State Board of Risk and
Insurance Management administers the defense of that lawsuit:

(& Theboard shdl have generd supervison and control over the
insurance of al state property, activities and responsibilities, . . . .

(b) If requested by apalitical subdivisionor by acharitable or
public service organization, the board isauthorized to provide property
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and lidhility insuranceto the palitical subdivigonsor such organizationsto
insure their property, activitiesand responsibilities. Such boardis
authorized to enter into any necessary contract of insuranceto further the
intent of this subsection.

W. Va. Code § 29-12-5 (1996) 2

The County Commissonarguesthat it never gopointed, retained, or paid theagppd lants.
While some might debate whether the appointed counsd “worksfor” Public Defender Services, an

executive agency,? or for the County Commission, or for the Circuit Court, we need not enter this debate

*Originally called the “ state board of insurance,” the board was renamed the “ state board of
risk and insurance management” by statute. W. Va. Code § 29-12-12 (1998).

*Although appointed attorneys work in the judicial branch, the entity that directs the defense of
the indigent is an executive agency:

Thereis hereby created an executive agency known as public defender
services. The agency shall administer, coordinate and evaluate
programs by which the state provides legal representation to indigent
persons, monitor the progress of various delivery systems and
recommend improvements. . . .

W. Va Code § 29-21-3 (2000). The funds that pay for appointed counsel ultimately come from this
agency:

(a) All pandl attorneys shall maintain detailed and accurate records of
the time expended and expenses incurred on behalf of eligible clients,
and upon completion of each case, exclusive of appeal, shall submit to
the appointing court a voucher for services. Claimsfor fees and
expense reimbursements shall be submitted to the appointing court on
forms approved by the executive director. Claims submitted more than
four years after the last date of service shall be rejected.

The appointing court shall review the voucher to determine if the time
and expense claims are reasonable, necessary and valid, and shall
(continued...)



toreach our decisoninthiscase. Itisclear tha the Board of Risk and Insurance Management would
adminiger the defense of asuit agang any person performing an officid duty for any of those named
entities, induding acounty commisson. Becauseitisequaly goparent thet the Board of Risk and Insurance
Management ultimately would bear the cost of defensefor any prosecuting atorney sued for performing
hisor her officid duties, wefind that the Board must dothe samefor any gppointed counsd, in order to
give effect to the “in the same manner and to the same extent” language of W. Va. Code § 29-21-20

(1989).

Thuswe order the County Commission of Wood County to indemnify appdlantsfor the
cost of their defense and we hold that when an attorney gppointed pursuant to W. Va Code § 29-21-1,
et s2g1,, issued for md practicein connection with thet representation and the attorney actualy incurscogts
in defending such suit, the cogisincurred are ultimately chargeableto the State Board of Risk and Insurance

Management.*

%(...continued)
forward the voucher to the agency with an order approving payment of
the claimed amount or of alesser sum the court considers appropriate.

W. Va Code § 29-21-13a (1997).

*Nothing in this holding affects the primacy of one insurance policy over another, when more
than one might cover agiven claim. We merely hold that appointed counsel must not bear the cost of
defense when appointed pursuant to W. Va. Code § 29-20-1, et seq.

8



CONCLUSION

For thereasons st forth above, the gopdlants Petition for aWrit of Mandamusisgranted,
asmoulded, and the County Commission of Wood County isdirected to pay the gppdlantsthe sum of
$5,839.35, such sum to be collected by the appellees from the State Board of Risk and Insurance

Management.

Writ granted as moulded.



