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SYLLABUSBY THE COURT

1. ““TheWes VirginiaRulesof Evidence. .. dlocatesgnificant discretionto thetrid court
inmaking evidentiary . .. rulings. Thus, rulings on theadmission of evidence. . . are committed to the
discretion of thetrid court. Absent afew exceptions, this Court will review evidentiary . . . rulings of the
circuit court under an abuse of discretion standard.”  Syl. Pt. 1, in part, McDougal v. McCammon, 193
W.Va. 229, 455 S.E.2d 788 (1995).” Syl. Pt. 9, Tudor v. Charleston Area Med. Ctr., Inc., 203

W.Va 111, 506 S.E.2d 554 (1997).

2. “‘Theappdlate sandard of review for the granting of amotion for adirected verdict
pursuant to Rule 50 of the West VirginiaRules of Civil Procedureisdenovo. On gpped, thiscourt, after
conddering the evidencein the light most favorable to the nonmovant party, will sustain the granting of a
directed verdict when only one reasonable conclusion asto the verdict can bereeched. But if reasonable
mindscould differ asto theimportance and sufficiency of the evidence, adrcuit court'sruling granting a
directed verdict will bereversed.” SyllabusPoint 3, Brannon v. Riffle, 197 W.Va. 97, 475 SE.2d 97
(1996).” Syl. Pt. 6, McCloud v. Salt Rock Water Pub. Serv. Digt., 207 W.Va. 453, 533 S.E.2d 679

(2000).

3.“ A condructive discharge cause of action ariseswhen theemployee damsthat because

of age, race, sexud, or other unlawful discriminetion, the employer has crested ahostileworking dimate



which was so intolerablethat the employeewasforced to leave hisor her employment.” Syl. Pt. 4, Sack

v. Kanawha County Hous. and Redevel opment Auth., 188 W.Va. 144, 423 S.E.2d 547 (1992).

4. “Whereacondructive dischargeisdamed by an employeein arediatory discharge
case, the employee must prove sufficient factsto establish the retdiatory discharge. In addition, the
employee mug provethat theintolerable conditionsthat causad the employee to quit were crested by the
employer and were rdated to those factsthat gaveriseto theretdiatory discharge” Syl. Pt 5, Sack v.

Kanawha County Hous. and Redevelopment Auth., 188 W.Va. 144, 423 S.E.2d 547 (1992).

5. “In order to prove acongructive discharge, aplaintiff must establish that working
conditions created by or known to the employer were so intolerable that areasonable person would be
compdledtoquit. Itisnot necessary, however, that aplantiff provethat theemployer'sactionsweretaken
with agpecific intent to cause the plaintiff to quit.” Syl. Pt. 6, Sack v. Kanawha County Hous. and

Redevelopment Auth., 188 W.Va. 144, 423 S.E.2d 547 (1992).

6. “Inorder for aplantiff to prevall onaclam for intentional or recklessinfliction of
emotiond digtress, four dementsmust beestablished. 1t must beshown: (1) thet the defendant's conduct
was arocious, intolerable, and so extreme and outrageous as to exceed the bounds of decency; (2) that
the defendant acted with the intent to inflict emotiona distress, or acted recklesdy when it was cartain or
subgtantialy certain emotiond distresswould result from hisconduct; (3) thet theactionsof the defendant

causedtheplantiff to suffer emotiond distress, and, (4) that theemotiond didressauffered by theplaintiff



was S0 severe that no reasonable person could be expected to endureit.” Syl. Pt. 3, Travisv. Alcon

Laboratories, Inc., 202 W.Va. 369, 504 S.E.2d 419 (1998).

7. “Inevaduding adefendant'sconduct inanintentiond or recklessinfliction of emotiona
distressclam, therole of thetrid court isto first determine whether the defendant's conduct may
reasonably be regarded as S0 extreme and outrageous asto conditute theintentiond or recklessinfliction
of emationd didress. Whether conduct may reasonably be consdered outrageousisalegd question, and
whether conduct isinfact outrageousisaquestionfor jury determination.” Syl. Pt. 4, Travisv. Alcon

Laboratories, Inc., 202 W.Va. 369, 504 S.E.2d 419 (1998).

Per Curiam:

AngdaS. Lovegpped sfrom the September 3, 1999, order of the Circuit Court of Fayette
County denying her motionfor anew trid following the entry of an adversejudgment order on April 23,
1999, inacondructiveretdiaory dischargeaction that Appellant brought againgt her former employer,

Appdlee Georgia-Pacific Corporation. Appelant so goped sfromthetrid court’ sentry of judgment as



amater of lav* on her daim of intentiond infliction of emotiond distress. Upon athoroughreview of the

entire record submitted to this Court, we find no error and accordingly, affirm.

|. Standard of Review

The gandard under which wereview thetrid court’ srefusd to grant anew trid isdated
in Tennant v. Marion Health Care Foundation, 194 W.Va. 97, 459 S.E.2d 374 (1995). “We
review the rulings of the circuit court concerning anew trid and its conclusion asto the existence of
reversble error under an abuse of discretion standard.” 1d. at 104, 459 S.E.2d at 381. Each of the
as3gned erorsassodated with the denid of thenew trid mation areevidentiary rulings, whichareamilarly
governed by an abuse of discretion standard of review.

“TheWes VirginiaRules of Evidence. . . dlocate Sgnificant

discretiontothetrid courtin making evidentiary . . . rulings. Thus rulings

on theadmission of evidence. . . are committed to the discretion of the

trid court. Absent afew exceptions, thisCourt will review evidentiary .

.. rulingsof thecrcuit court under an abuse of discretion dandard.”  Syl.

Pt. 1, in part, McDougal v. McCammon, 193 W.Va. 229, 455 SEE.2d

788 (1995).

Syl. Pt. 9, Tudor v. Charleston Area Med. Ctr., Inc., 203 W.Va. 111, 506 S.E.2d 554 (1997).

Wereview thelower court’ sgranting of judgment asametter of law to Appelleeon the

emotional distress claim under the same standard applied to directed verdicts:?

'See W. Va. R. Civ. P. 50(3).

AWeexplainedin McCloud v. Salt Rock Water Public Service, 207 W.Va. 453, 533 SE.2d
679 (2000), that
(continued...)



“Thegppd|atestandard of review for the granting of amation for
adirected verdict pursuant to Rule 50 of theWest VirginiaRulesof Civil
Procedureisde novo. On appedl, this court, after considering the
evidenceinthelight mod favorableto thenonmovart party, will susainthe
granting of adirected verdict when only one reasonable concdluson asto
theverdict can bereached. But if reesonable minds could differ asto the
importance and sufficency of theevidence, adrcuit court'sruling granting
adirected verdict will bereversed.” Syllabus Point 3, Brannon v.
Riffle, 197 W.Va. 97, 475 S.E.2d 97 (1996).

Syl. Pt. 6, McCloud v. Salt Rock Water Public Service, 207 W.Va. 453, 533 S.E.2d 679 (2000).

Il. Factual and Procedural Background
Ms. Love began her employment with Georgia-Peacificin July 1994 when shewas hired
asaclerical assstant towork at itsMt. Hope plant. Within several months she was promoted to the
position of Human Resources Assstant/Payroll Coordinator and inMarch 1996, Appd lant waspromoted

to principa secretary to the Human ResourcesManager, DenissHughes: Sometimeduring March 1996,

%(....continued)
Rule 50 of theWest VirginiaRules of Civil Procedurewasamendedin
1998, and theterm “directed verdict” wasreplaced with the phrase
“judgment asameatter of lav.” “The amendment did not, however, affect
ether the tandard by which atrid court reviewsmaotionsunder therule
or the sandard by which an gppdllate court reviewsatrid court'sruling.”

207 W.Va. at 457,n. 1,533 S.E.2d at 683 n. 1 (quoting Barefoot v. Sundale Nursing Home, 193
W.Va. 475, 482 n. 7, 457 S.E.2d 152, 159 n. 7 (1995)).
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Georgia-Pacificterminated Appdlant’ shusband, David Love, fromitsemploy dongwith severd other

employees including the plant manager, Laurel Allen.?

OnJduly 3, 1996, Appdlant and her husband initiated acivil action in the Circuit Court of
Wyoming County through which they asserted on behdf of themsdvesand dl West Virginiaemployees
of Georgia-Peacific that Appelleewas violating the payment provisions of theWest VirginiaWageand
Payment Collection Act.* When Georgia-Pecificlearned of Appdllant’ sfiling of thewagesuit, adecision
wasmadeto move her out of the human resources department where she had accessto the payrall records

of all the non-exempt® plant employees as well as other confidential personnel file information.®

Initidly, Ms. Lovewasmoved to an undefined position’in theaccounting department and

hed very few, if any, dutiesfor thefirst week after thetransfer. Over time, however, shewasgiven the

*Theissueof Mr. Love stermination is mentioned dueto the fact that Appellant, when deposed,
dated that her husband' sfiring wasone of three possible reasonswhy Georgia-Pacific took the alleged
retdiatory actionsagaing her. Additiondly, inresponding to Appdlant’ sintentiond infliction of emationd
digressdamat trid, Georgia-Peacific offered testimony to demondratethat Ms. Love semaotiond sate
was affected by her husband’ s termination.

“See W.Va. Code 88 21-5-1 t0 -18 (1979) (Repl.Vol.1996).
*These were the non-salaried employees who were permitted to earn overtime.

“Georgia-Padificemployesstedtified a trid that themativation underlying thisjob transfer wasthe
conflict presented by thefact that Ms. Lovewould betheindividua towhom discovery requestswould be
referred in connection with thewage payment law suit and a so because shewoul d have continued access
to confidentia personnel and payment information that might be relevant to her wage lawsuit.

"Her salary was not reduced.



respongbility for preparation of certain“downtime’ reportsand entering detainto anew databaseknown
asthe preventive maintenance database. Ms. Love performed these duties under the supervison of Don
Bundy, the Mai ntenance Superintendent, and in January 1997 shewasgiven thenewly-created postion
of preventive maintenancederk. Inmid-April 1997, Ms. Lovewas phydcaly rdocated to an office that
wasin the mantenance areaof the plant. Dueto the physical location of her new office pace, Ms. Love
had to wear protective ssfety gear such asahard-ha and hard-toed shoes or bootswhile shewaswalking
inthe production areaof the plant on her way to the office® On May 9, 1997, Appdlant, with no notice,

voluntarily relinquished her employment.

Appdlant filed theunderlying lawsLit on August 22, 1997, in the Circuit Court of Fayette
County, inwhich shedlegedthree causesof action against Georgia-Pacific: (1) retdiatory condructive
discharge (2) radd discrimination; and (3) intentiond infliction of emationd disress Ms Lavevoluntarily
dismissed her racid discrimination clam beforethetrid court ruled on Appelleg smation for summary
judgment in January 1999. The caseproceededtotria and was heard by ajury from March 24 through
March 26, 1999. At the close of Appelant’sevidence, thetria court granted Appellee’ smotion for
judgment asametter of law on Appd lant’ sclaim of intentiond infliction of emotiona distress. After
conduding their ddiberations, thejury returned itsverdict, finding in favor of Georgia-Pacific ontheonly

remaining claim--retaliatory constructive discharge.

¥She d so had to don this eguipment when she went to the bathroom or any other time that she
walked through the production areas of the plant.
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Appdlant filed amotion for anew trid, which was heard by thetrid court on duly 22,
1999, and denied, by order entered on September 3, 1999. Asgroundsfor her new trial motion,
Appdlant argued thet thetria court' sevidentiary rulingslimited her development of thefactud besisfor the
wagesuit; prevented her from demondrating theprg udicesof Mr. WayneBaes, a“ super plant manager,”
with regard to whistle-blowers; and wrongfully injected the Appellant’ sraceinto thetrid.® Through this
apped, Ms Love seeksareversd of thetria court’ sdecison to deny her motion for anew trid anda
reversd of thelower court’ sgrant of judgment asameiter of law on theintentiond infliction of emotiona

distress claim.

IIl. Discussion
Appdlant arguesthat shewaswrongfully denied from admitting certainitemsof physicd
evidence which would have informed the jury “why she blew the whistle.” Specificaly, Ms. Love
complainsthat she should have been able to admit the Georgia-Pacific employee handbook; awage
poster; ™ and amemorandum dated May 9, 1997, informing Georgia-Pacific employessthat wageswould
now bepaid every twoweeks.™ With regard to each of thesethree pieces of evidence, thetria court ruled

that they werenot rdevant tothealegationsof Appdlant’ sretdiatory condructivedischargesuit. Thetrid

*Appellant isthe child of an African-American father and a Caucasian mother.

“The poster, which is required to be posted in a prominent place, states the requirements for
compliance with the Wage Payment and Collection Act. See W.Va. Code § 21-5-9.

Previoudy, employees could choseto be paid on amonthly basisor to get 40% of their pay, with
no taxes deducted on the 15th of the month, and the remainder at the end of the month. Under our wage
payment laws, employees subject to the Wage and Payment Collection Act must be paid at least once
every two weeks absent the existence of a specia agreement. See W.Va. Code § 21-5-3.
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court did permit testimony to be fully adduced asto Appdlant’ sfiling of awage suit and the basisfor the
lawsuit: noncompliancewith Wes Virginiawage payment laws. Beyond thet fact, thetrid court determined
that therewas no need to haveatria within atria and that proof of the merits of thewage suit had no

relevance to the instant case.

A. Constructive Discharge Law
Before proceeding to addressthe specific evidentiary rulingsat issue, wefind it helpful to
review thedementsof proof necessary for Appellant to succeed on her clam of retdiatory condructive
discharge clam. In Sack v. Kanawha County Housing and Redevelopment Authority, 188
W.Va. 144, 423 S.E.2d 547 (1992), we held that:

A constructive discharge cause of action arises when the
employee clamsthat because of age, race, sexual, or other unlawful
discrimination, theemployer hascreated ahostileworking dimatewhich
was 0 intolerable that the employee wasforced to leave hisor her
employment.

Where acondructive dischargeisclamed by an employeeina
retaliatory discharge case, the employee must prove sufficient factsto
edablish theretdiatory discharge. In addition, the employee must prove
that theintolerable conditionsthat caused theemployeeto quit were
created by theemployer and wererelated to thosefactsthat gaveriseto
the retaliatory discharge.

In order to prove a constructive discharge, a plaintiff must
edtablish that working conditions created by or known to the employer
were S0 intolerable that areasonable person would be compelled to quit.

It is not necessary, however, that aplaintiff prove that the employer's
actions were taken with a specific intent to cause the plaintiff to quit.

Id. at 145-46, 423 S.E.2d at 548-49, syl. pts. 4, 5, and 6.



Itisaxiométicthet theintroduction of evidenceat trid isgoverned by therdevancy of that
evidenceto theissuesbeforethecourt. SeeW. Va R. Evid. 401. Since Georgia-Pecific stipulated that
thefiling of awagesuit isaprotected act“which may not bethebasisfor retdiatory action, Appdlant was
not required to provethe existence of aprotected act. Cf. Tudor, 203W.Va at 122-25, 506 S.E.2d
a 565-68 (1997) (permitting introduction of evidence regarding hospital daffing practicesfor purpose of
proving existenceof protected act). Instead, the only issuesto bedecided at trid with regard to the
retdiatory condructive dischargecdamwere: (1) whether the actionstaken by Georgia-Pacificin moving
Appdlant from one postionto another were parformedinretdiation for thefiling of thewagesuit; and (2)
whether those employment actions crested ahostile working environment that was so intolerablethat a

reasonable person would feel compelled to resign.

B. Wage Payment Suit Evidence
When presented with theissue of admitting both the empl oyee handbook and thewage
poster into evidence, the trial court opined:
| think [Georgia-Pacific’ | counsd and | havelet you say that therewas
asign on there that addressed pay issues [wage poster].

| think thet it can comeinto evidencetha thiswoman redized that
thesgnwaan't being complied withand indtituted asuit. Other thanthat,

“Thethresholdissuein any wrongful discharge caseiswhether the plaintiff engagedin an act that
IS protected by asubstantia public policy. See Kanagy v. Fieta Slons, Inc., ~ W.Va_ , 541
S.E.2d 616, 619 (2000); Lilly v. Overnight Trans. Co., 188 W.Va. 538, 540, 425 SE.2d 214, 216
(1992).



getting into the handbook and what shewantsto isexactly whet | told you
| don’t think is required under Tudor.

... I'velooked at other casesthat leads meto believe we don't
havetotry thiswagesuit, and that’ sthereason | saidthet | don't think the
proper foundation has been laid to get in this type evidence.

| think ther€ ssome questionsyou can ask just to show what kind
of suit she brought and why shebrought it. If counsd wantsto contest it
and say hedidn’'t havetheright todo it and we get inthisissue, you can
bring it in.

But if, ascounsd hasindicated, they acknowledgeit, or don't take
issue with it, it’s not relevant to this case.

Basad onamilar concarnsof revancy, thetrid court denied Appdlant’ smotionto admit amemorandum
dated May 9, 1997, announcing Georgia-Pacific’'s changein its pay policy.*

WhileAppdlant vigoroudy arguesthat thejury was deprived of the necessary evidence
fromwhich it could have gleaned why shefiled the wage suit, the record proves otherwise. On direct
examination, Ms Lovetedtified“Yes’ in reponseto counsd’ squestion asking whether in July 1996 she
filed" alawsuit naming Georgia-Pacific asadefendant, seeking to compd Georgia-Pacificto comply with
Wes VirginiaState WageLaw?' Thejury wasfully gpprised through Appelant’ s cross examination
tesimony that Ms. Love swage suit hed far-reaching implications for Georgia-Pacific becausetherdief
Appellant and her husband sought was for all West Virginia Georgia-Pacific employees:™

Q. Andthenthewage payment lawauit wasfiled on your behdf in July of

19967
A. Yes.

BWhen Appellant went to collect her belongingson the day she voluntarily terminated her
employment, therewasamemorandum on her desk stating that Georgia-Pacific would be dteringits
method of pay and that employees would now be paid every fourteen days.

On gpped, Appdlant suggested that the jury was not aware that the relief sought through the
wage suit involved moreindividuasthan Appelant and her husband. Thewage suit isreportedly Hill
pending, and apparently was never actively pursued.
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Q. Both you and your husband were plaintiffs in the case?

A. Yes.

Q. And you weretrying to represent in that case al the nonexempt

Georgia-Pacificemployeesat theMt. Hope plant and dsoin other places

in West Virginia?

A. That'sright.
Thejury heard evidence through thetestimony of Appdlant, Mr. Wolfe,® and Ms. Hughesregarding the
indusonintheGeorgia-Padific handbook of two payment optionsfrom which employees sdected whether
they wished to be paid once or twiceamonth. Consstent with thetrid court’ sinitid ruling to permit
evidenceregarding what type of suit Appellant filed and thereasonsfor thefiling of thesuit, testimonid
evidence was admitted regarding the pay practices of Georgia-Padific, thewage quit, and the exigence of
aposter stating how wages areto be paid under West Virginialaw. In denying the admission of the
employee handbook and the wage poster asphysicd evidence, thetrid court determined thet theseitems,
whilerdevant to thewage quit, were not rdevant to theissue of retdiatory condructivedischarge. Thejury
was not denied, however, from hearing both evidence and argument regarding any of these matters.

Contrary to her representations, therecord reved sthat Appellant was not denied the opportunity toexplain

to the jury why she “blew the whistle.”

Upon our review of the record, wefind no error inthelower court’ sruling denying
admission of the employment handbook; thewage poster; or the May 9, 1997, memorandum. The

introduction of this physical evidence was clearly outside the scope of the issues before the trial court.

BMr. Wolfeis the Divisional Human Resources Manager for Georgia-Pacific.
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C. Wage Suit Evidence as Rebuttal

Appdlant arguesthat she should have been permitted to admit rebuttal evidence rdevant
to the underlying wage payment suit basad on the evidence offered by Georgia-Padficto explainitsactions
towardMs. Love. By testifying that concernsabout confidentiaity promptedit toremove Ms Lovefrom
her pogition asthe human resources secretary, Appd lant contendsthat Georgia-Pacific* opened the door”
to permit her to chalenge this explanation with evidence regarding thewage suit.** When Appdllant
renewed her motion to admit thephyscd evidence of theemployee handbook and thewage podter, arguing
that Georgia-Pacific“ opened thedoor for it by trying to establish that the reason for theremovd of Ms,
Lovefrom her Human Rd aions position was confidentidity[,]” the Court denied the motion, sating thet
“those areitemsthat have been testified about [and] | don’t know that theintroduction of that evidence
would do anything to aid thisjury and, therefore, my rulingisthesame” Appdlant’ scounsd then moved
to admit theMay 9, 1997, memorandum and thetrid court ruled: “The Court is of the opinion that the
[wage payment] policy, whatever itwas, isnot anissuein this case and to introduce that memorandum,

notice, whatever it is, is not permissible.”

While aplaintiff in aretaiatory constructive discharge case, like any other type of
employment discrimination, is permitted to show that the reasons offered for an employer’ sactionswere
a“pretext” for thedleged discriminatory conduct, to be admissible the evidence offered to prove pretext

must nonethelessberelevant. See Powell v. Wyoming Cablevision, Inc., 184 W.Va. 700, 705, 403

YVenote, however, that when asked during oral argument to identify what additiona evidence
that Appellant would have introduced if permitted, counsel did not specify any new evidence.
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SE.2d 717,722 (1991); W. Va R. Evid. 402. Inrefusing to admit the employee handbook, the wage
poster, and theMay 9, 1997, memorandum, thetrid court determined that this evidence was not rdevant

to the issue of whether Georgia-Pacific had retaliated against Ms. Love for her filing of the wage suit.

Appdlant’ s contention that she was denied the opportunity to prove her theory that the
reasons offered by Georgia-Pacific for its action were pretextua isnot borne out by therecord. Infact,
just the oppositeistrue. Through the testimony of Ms. Love and employees of Georgia-Pacific,”
Appd lant advanced her theory that theconfidentidity explanation waspretextud. Thefollowing excerpt
from Appellant’ s cross-examination of Mr. Wolfe proves this point:

Q: Sotheissueof that lawvsuit was chadlengingthePlan A or thePlan B,

because each employee got paid either oneway or the other. It wasup

to them; right?

A. Yes, sir.

Q. And that wasn't a secret, wasit?

A. No, sir.

Q. Thenthereisno confidentidity issue, isthere? That'sredly apretext or a

pretend reason for moving her.
A. No. | disagree with that.

Georgia-Pacific contends, and the record supportsthis contention, that Appellant
“vigoroudy argued to thejury that Georgia-Pacific’ spay practiceswerenot asecret.” Through both
evidenceand argument, Appelant did infact put forth her theory that the confidentidity concern given by

Georgia-Pacific for itsactionsinmoving Ms. Love out of the Human Resources department wasnot a

“Both Mr. Wolfeand Ms. Hugheswere questioned about the “ confidentidity” of the payment
practices of Georgia-Pacific.
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credibleexplanation. For whatever reason, thejury smply chosenot to accept Appe lant’ stheory of the
caz= Our examingtion of the record compd sthe condusion thet Appellant was not denied the opportunity
to develop her theory of pretext and thet thewage payment evidence which was excluded wassmply not

relevant to the issue of constructive retaliatory discharge.

C. Excluded Testimony

Appdlant arguesthat thetrid court prevented it fromintroducing “* smoking gun’ evidence
of the plant superintendent’ sstated intent to retaiate againg anyone with the audacity to blow thewhistle
onanywrongdoing.” Appelant sought tointroducetestimony through aformer Georgia-Pacificemployes,
Judy Buice," regarding an dleged encounter that she had with Wayne Bales, aso-called “ super plant
manager.”*® Out of the presence of thejury, Ms. Buice was permitted to vouch therecord with her
testimony regarding thisencounter. Accordingto Ms. Buice, shewastold that shewould not be
considered for atransfer to another plant based on the fact that she had previoudy “revealed and
uncovered afederd offenss” a another Georgia-Pacificplant. After being presented with Ms. Buice's
proposad testimony, thetria court ruled that such testimony waas * not rlevant to the proceedings here a
hand” and that it “has to do directly with her [Ms. Buice' 5] situation.”

Inresponseto Appdlant’ sargument that Ms. Buice sproffered testimony “ demondrated

theplant superintendent’ spredilectiontoretdiateagang whidle-blowers,” Georgia-Pacific notesthat Mr.

BVIs. Buice wasthe shipping department supervisor a the Mt. Hope plant and aclosefriend of
Ms. Love.

M. Baeshad supervisory dutiesover boththeMt. Hope plant and another Georgia-Pacific plant
in Brock Neal, Virginia

12



Baeswas neither the plant superintendent® nor was he adirect supervisor with regardto Ms. Love.

Appdleefurther arguesthat it istheknowledge and conduct of the decision maker thet isrelevant to proof
of the causal e ement inretaliatory employment cases. See Dowev. Total Action Against Poverty,
145 F.3d 653, 657 (4th Cir. 1998) (finding that decison maker mugt be aware of the protected conduct);
Tindey v. First Union Nat’| Bank, 155 F.3d 435, 444 (4th Cir. 1998) (stating that perception of
decison maker, and not of co-workers, isrelevant to issue of retaiation); accord Cuevasv. Monroe
Sreet City Club, Inc., 752 F.Supp. 1405, 1412 (N.D. Ill. 1990) (observing that “only evidence
probative of the actual decisonmaker’smotivesisreevant”) (quoting La Montagne v. American
Convenience Products, Inc., 750 F.2d 1405, 1412 (7th Cir. 1984)). According to the testimony
presented in thiscase, thedecison to move Ms Love out of the human rdations postion was meade by Mr.
Woalfe, aDivisond Humean ResourcesManager for Georgia-Padificdong with Mr. Paul, aGeorgia-Padific
Vice-President, and Gloria Cheatham, in-house legal counsdl. Mr. Baestestified that he made a
recommendation asto moving Ms. Love out of the human resources postion, but thet he did not participete

in the actual decision to make the transfer.

We find it unnecessary to further analyze whether Mr. Bales' participation in
recommending that Ms. Love betranderred out of the human rdlaions podtion placed imwithintheambit
of decison maker asthedleged conversation between Mr. Balesand Ms. Buice had nordevancewith

regard to whether the acts Appd lant complained of weretied to her filing of thewage suit. Accordingly,

®For aperiod of about amonth and ahaf, Mr. Beswasthe acting plant manager at the M.
Hope plant between thefiring of Laurd Allenin February 1996 and the hiring of Tim Adamsin April 1996.
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wefind no bassfor conduding thet thetrid court abusad itsdiscretion in ruling that the vouched testimony

of Ms. Buice was not relevant to the issue before the court.

D. Wrongful Injection of Race
Appdlant damsthat Georgia-Pacific wrongfully injected theissue of her raceinto thetrid
and thereby prgudiced her case. Our review of the record reved sthat there were only two referencesto
race” and that Appellant’ sinconsistenttrial testimony permitted the limited impeachment testimony that was
adduced onthisissue. Moreover, Appdlant and her counsd, dueto the advance ruling sought by Georgia:
Pecific on thisissue, had the opportunity to prevent Georgia-Pacific from bringing up theissue of raceup

at trial .

Beforequestioning Ms. Love about what conduct of hersled to Georgia-Padific' sdecison
to trandfer her from her human resources pogtion, counsd for Georgia-Padific sought aruling from thetrid
court regarding whether it would be permitted toimpeach Ms. Love stestimony with her deposition
testimony if shetegtified that the only basisfor the movewas her filing of thewage suit. After hearing

argument on thisissue, the court ruled:

?!See supra note 9.

“Had Ms. Lovetedtified a trial consistent with her deposition testimony that therewerethree
possi blemotivationsunderlying Georgia-Pacific’ sactions, shecould not have beenimpeached. Weare
awarethat Appd lant would have nonethdless placed theissue of racebeforethejury, but thisresult would
have obtained from the manner in which she brought the complaint and her own testimony and not through
any fault of the Appellee.
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[W]hat [ Georgia-Pecific' 5] counsd wantsto doisask thiswitnessif her
reason for the manner inwhich . . . [it] acted was because of the sit and
only the suit. . . .

If shesaysthere sather reasons, then | think you' reentitled to ask
her whet they are. We renat getting into her racia background. We're
not going to get into thisand that. But | think you' re entitled to ask the
questionsthat you have posed to the Court because, as| undergandit, if
shesgysthesuit wasit, you' vegot aprior incondsent Satement thet came
up at adeposition that showsthat there were other reasonsand these
reasons are this, this and this, and then it stops.

Counsd for Georgia-Pacific carefully complied withthetrid court’ sdirective by limiting itsimpeachment
of Appellant’ sincong stent trial testimony to amererecitation of onequestion posed to her during her
deposition and her answer.? No further usewas made of the prior inconsistent statement and the only
other referenceto race was made in Appdlleg’ s closng argument when counsel argued to thejury that
Appe lant was not “even certain what the reesonswere” for Georgia-Pacific’ sactions and then Sated:
“Could havebeen her husband’ stermination. Could have beenthelawsit. Could havebeenrace” These
datementswere dearly permitted given the proper impeachment of Appelant & trid with her deposition

testimony.

%The record reflects the full extent of the impeachment:

Q. Allright, Mrs. Love, wewerediscussing your depodtion, and | was
prepared to read you a statement -- aquestion that wasasked you.. . .
and your answer that followed it.

Question: “Doyou atribute any of these differencesthat you have
described inyour working conditions, the coffee room and Nancy locking
her office, to retaliation against you?’

Answer: “Yes. But | don't know if it was dueto thelawsuit, due
to my husband' sbeing fired, or dueto my race.” Do you recall that
testimony?

A. Yes, | do.
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Whenasked to limit theuse of Appdlant’ sdepostion tesimony asimpeachment based on
thewrongful injection of racial heritage, thetria court clarified that theissue of Appellant’sracial
background was not before the jury.

There sno evidencebeforethisjury about amixedrace. | don'tthinkit's
been brought up. The Court didn’t make its ruling based upon the
statement you madeto the Court because there hadn’t been anything
about mixed race.

| medetheruling basad upon thet there had been prior incong stent
statement that counsel indicated to methere’ sreasonsother than this
lawsuit for why thewoman wastreated like shewas, or possbly could be,
and that’ s the statement that can comeiin.

Our review of therecord reved sthat thetria court properly limited the manner in which the prior
incong ent satement was used and that Appelant’ smixed heritagewasnot gratuitoudy injected into the

trial by Georgia-Pacific.

E. Emotional Distress Claim
Theonly non-evidentiary assgnment of error Appdlant raisesisthetria court’ sgranting
of judgment asamatter of law ontheintentiond infliction of emotiond digtressdam. Insyllabuspoint three
of Travisv. Alcon Laboratories, Inc., 202 W.Va. 369, 504 S.E.2d 419 (1998), we set forth the
following elements for thistype of claim:

In order for aplaintiff to prevail onaclaim for intentiona or
recklessinfliction of emotiond distress, four dementsmust be established.
It must be shown: (1) that the defendant's conduct was atrocious,
intolerable, and so extreme and outrageous asto exceed the bounds of
decency; (2) that thedefendant acted with theintent toinflict emotiona
disgtress, or acted recklessy when it wascertain or substantialy certain
emotiond distresswould result from hisconduct; (3) thet theactions of
the defendant causad the plaintiff to suffer emotiond disress; and, (4) that
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the emotional distresssuffered by the plaintiff was so severethat no
reasonabl e person could be expected to endure it.

We further instructed in that case that

Inevauating adefendant's conduct in anintentiona or reckless
infliction of emotiond disressclaim, theroleof thetrid courtistofirst
determinewhether the defendant's conduct may reasonably beregarded
as S0 extreme and outrageous asto condtitute theintentiond or reckless
infliction of emotiona distress. Whether conduct may reasonably be
conddered outrageousisalega question, and whether conduct isin fact
outrageous is a question for jury determination.

Id. at 371, 504 S.E.2d at 421, syl. pt. 4.

Theevidence offered by Appd lant regarding theemotiond stressthat she suffered asa
result of theretdiatory conduct of her former employer wasminimd. Her tregting physician, Dr. Thomeas,
testified that the symptomswith which Appe lant presented to him “were not the symptoms of severe
emotiond distress’ and that he prescribed for her “thelowest dose. . . [he] could use” of an antidepressant.
When questioned asto the dosage amount of the antidepressant, e.g. onetablet per day, Appellant was
unableto recal the amount of medication shehad taken. Ms. Buice, the co-worker® and friend of Ms.
Love, tedtified that Appdlant never told her that she thought the company was mistregting her because of
the lawsuit and further thet Ms. Love had never complained to her that her job dutieswere oppressive or

outrageous.

/At the time of trial Ms. Buice no longer worked for Georgia-Pacific.
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Indetermining whether the conduct of Georgia-Pacific could beregarded asso extreme
and outrageous asto condtituteintentiond infliction of emaotiond distressasamétter of law, thetria court
reviewed the evidence presented on direct. That evidenceincluded anon Steinspection of the various
officeareasinwhich Appdlant worked before and after thefiling of her wage suit; Appdlant’ stestimony
regarding her job dutiesafter shewasmoved from thehuman relationsdepartment; Appdlant’ stestimony
that shewas not advised in advance of apizzalunch and embarrassed when she brought abag lunch;
Appdlant’ stestimony thet other office workerswould not associate with her; and Appellant’ stesimony
regarding the safety equipment she hed to wear & her find locationinthe plant. Inweighing thistesimony,
thetrid court dso had beforeit evidence of thefollowing facts: that Appdlant continued toreceivesdary
Increasesin her new pogtionsaswell asgood performancereviews, that Appelant wasdigibleand did
receive abonusthrough the production bonusgainsharing program; that Appelant received praisefor her
community srvicework performed on bendf of the plant; that Appelant was very emationd a work after
her husbend wasfired by Georgia-Padific; and that Appdlant sought employment from the Fayette County

Board of Education after the firing of her husband but before the filing of the wage suit.

After weighing theevidence offered rdativeto thisclaim, thetria court concluded, asa
matter of law, thet Appellant hed failed to meet her burden of demonstrating that Georgia-Padific' s conduct
was S0 extreme and outrageous asto condtitute intentiond infliction of emotiond didress. Whilewedo nat
doubt that Appd lant may have endured acertain amount of emotiond discomfort dueto her job trandfer,
the evidence presented at trid was not sufficient to be presented to thejury under the Sandards set forth

inTravis. See Syl. Pt. 4,202 W.Va. at 371, 504 S.E.2d at 421. In discussing the reaches of an
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intentiona infliction of emotiond distressclaim, this Court observed in Tanner v. Rite Aid, 194 W.Va
643, 461 S.E.2d 149 (1995), that this claim “does not extend to mere insults, indignities, threats,
annoyances, petty oppressons, or other trividities’ andthat “[t]hereisno occasonfor thelaw tointervene
in every casewheresome one sfedingsarehurt.” 1d. at 651, 461 SEE.2d a 157 (quoting Restatement

(Second) of Torts § 46(1)).

Basad on the foregoing, the decison of the Circuit Court of Fayette County in denying
Appdlant’ smotion for anew trid isaffirmed and the decison to grant judgment as amaiter of law on
Appellant’sintentional infliction of emotional distress claim is also affirmed.

Affirmed.
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