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| would reverse Brown' sconviction for the samereasonsexpressed in my dissent to Sate
v. Lightner, 205W. Va. 657, 520 S.E.2d 654 (1999), in that “ any deviation from th[e] congtitutiona
requirement [of twevejurors must beaccomplished through aknowing andintdligent waiver.” 1d. a 664,
520 SE.2da 661 (McGraw, J., dissenting). Resort to plain error anadysisisthereforemisplaced inthis
context, and aviolation of the condtitutiond right to atwel ve-person jury must be presumed prgudicid
absent an affirmative showing that the error was harmless beyond areasonable doubt. Seesyl. pt. 5,
Sate ex rel. Grob v. Blair, 158 W. Va. 647, 214 S.E.2d 330 (1975) (“Failure to observe a
condiitutiond right congtitutesreversble error unlessit can be shown that the error was harmless beyond
aressonabledoubt.”). Contrary to the position taken by the mgority, the fact that the aternate did not
actively participatein ddiberationsisfar from dispositive, as prgudice may arise“ either becausethe
dternatesactudly participated in the deliberations, verbdly or through ‘ body language' ; or becausethe
dternates presence exerted a‘chilling’ effect on theregular jurors” United Satesv. Olano, 507 U.S,
725,739,113 S. Ct. 1770, 1780, 123 L. Ed. 2d 508 (1993) (citationsomitted). Sincel would reverse

and remand for anew trial on thisissue, | respectfully dissent.



