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| dissent because this defendant’ s conviction was obtained under circumstances that
amountedto alessthan-fair trid. Spedificdly, therewasanillegd “guest” inthejury room-- andternate
juror, who had absolutely no right to be there.

The mgority makes the argument that thisillegal person in the jury room “did not
participate’ inthejury’ sddiberations. But surdly we can not be S0 naive asto believe that the legitimeate
jurors never interacted in any way with theillegal person in thejury room, that theillegal person never
“raised an eyebrow” or “made afrown” during the ddliberations. Nor am | inclined to rely on juror
affidavitsasto what happened in thejury room, to excuseclearly illegal conduct in connectionwitha
criminal conviction.

Themgority’ sargument could logically extend to having severd dternaejurorsinthejury
room. Andif “non-partidpation” inthejury’ sadiberationsisthetes, why not invitethe bailiff tostin, too
-- aslong as he or she promisesto keep quiet?

AsChief Justice McGraw stated in hisdissent in Satev. Lightner, 205 W.Va. 657,
664, 520 S.E.2d 654, 661 (1999) (adissent in which | joined):

In clear contrast to the view of the mgority of this Court, | view a
defendant’ sright to ajury of twelve asafundamental constitutiona
privilege. Indeed, the expressdirective contained in Articlelll, § 14 of

the West Virginia Constitution, which commandsthat all criminal
trids“shdl beby ajury of twelve,” leavesroom for no other conclusion.
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Thus, any deviation from this congtitutional requirement must be
accomplished through a knowing and intelligent waiver.

Inadditiontoimproperly excusing the aforesaid clear violation of theWest Virginia
Condtitution that underliesthe gppelant’ scrimind conviction, themgority opinion respondsto each of
the appd lant’ sother assgnmentsof error -- including the denia of acontinuance, the denia of ajury
specidigt, and thedenid of ajury view -- with aroterepetition of thedoctrinesof judicid discretionand
harmlessearror. Unlikethemgority, inthiscose casewhere only the testimony of asdf-serving crimina
implicated the defendant, | would hold that the multiple adverse rulings of thetria judge toward the
appellant constituted cumulative error that also requires reversal of the appellant’s conviction.

| would reverseand remand for anew trid, and | think this Court isnow ready to revist

Lightner.



