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The Opinion of the Court was delivered PER CURIAM.

CHIEF JUSTICE MCGRAW concursin part and dissentsin part and reservesthe right to fileaseparate
opinion.

JUSTICE STARCHER dissents and reserves the right to file a dissenting opinion.

JUSTICE ALBRIGHT, deeming himself disqualified, did not participate in the decision of this case.
JUDGE JAY M. HOKE sitting by special assignment.



SYLLABUSBY THE COURT

1. “When adefendant fail sto object to an dternatejuror retiring to thejury roomwith
theregular jurors, we will congder the circumstances under the plain error rule of West VirginiaRule of
Crimind Procedure 52(b). We expressy overruleand no longer adhereto therigid sandard of Satev.
Hudkins, 35W.Va. 247, 13 SE. 367 (1891), which saesthat when thirteen jurors areimpanded and
render averdict, thejudgment of the aircuit court must bereversed and set asde” SyllabusPoint 2, Sate
v. Lightner, 205 W.Va. 657, 520 S.E.2d 654 (1999).

2. “Totrigger goplication of the‘plaineror’ doctring, theremust be (1) aneror; (2)
that isplain; (3) that affectssubstantia rights; and (4) serioudy affectsthefairness, integrity, or public
reputation of thejudicial proceedings” Syllabus Point 7, Satev. Miller, 194 W.Va 3, 459 SE.2d 114
(1995).

3. “Itiswithinthesound discretion of the court inthetrid of afedony case, if ajuror,
a any time dter heissworn, and before verdict, becomes, from any cause, unableto discharge hisduties
assuchjuror, to discharge suchjuror, and subdtitute another qudified juror inhisplace.]” Syllabus Point
1, in part, Sate v. Davis, 31 W.Va. 390, 7 S.E. 24 (1888).

4. “The defendant has aright under Articlelll, Section 14 of theWest Virginia
Condtitutionto be present a dl critica Sagesinthe crimina proceeding; and when heisnat, the Sateis
required to prove beyond areasonable doult thet what trangpired inhisabbsencewashamless”  Syllabus
Point 6, Sate v. Boyd, 160 W.Va. 234, 233 S.E.2d 710 (1977).

5. “A anitica gageof acrimind procesdingiswherethedefendant’ sright toafair trid



will be affected.” Syllabus Point 2, Sate v. Tiller, 168 W.Va. 522, 285 S.E.2d 371 (1981).

6. “A motion for continuance is addressed to the sound discretion of thetria court,
anditsruling will not bedisturbed on gpped unlessthereisashowing that there has been an abuse of
discretion.” Syllabus Point 2, State v. Bush, 163 W.Va. 168, 255 S.E.2d 539 (1979).

7. “Whether therehasbeen an abuse of discretion in denying acontinuance mus be
decided on acase-by-casebagsinlight of thefactud circumstances presented, particularly the reasonsfor
the continuancethat were presentedto thetrid court a thetimetherequest wasdenied.” SyllabusPoint
3, Satev. Bush, 163 W.Va. 168, 255 S.E.2d 539 (1979).

8. “Under the provisionsof W.Va. Code, 51-7-1 and -2, al proceedingsin the
crimind trid arerequired to bereported; however, thefalureto report al of the proceedingsmay notin
al ingances condtitutereversbleeror.” SyllabusPoint 5, Satev. Balling, 162 W.Va 103,246 SE.2d
631 (1978).

9. “Omissonsfromatrid transcript warrant anew trid only if themissng portion of
the transcript specificaly prgudices adefendant’ sappedl.” Syllabus Point 8, Satev. Graham,
W.Va 541 SE.2d 341 (2000).

10.  “Upon request for additional expert fees under [W.Va. Code § 29-21-
13a(e)(1997)]: (1) therequest should be made inwriting; (2) the request should detail why theexpertis
needed; (3) defense counsd should be permitted an opportunity to eaborate onthemation; and (4) in
denying themation, thetrid judge should placein the record the spedific reasonsfor hisruling.” Syllabus
Point 1, State ex rel. Foster v. Luff, 164 W.Va 413, 264 S.E.2d 477 (1980).

11.  “Amationfor ajury view liespeculiarly withinthediscretion of thetria court, and,



unlessthedenid of such view worksprobableinjury to themoving party, theruling will not bedisturbed.”
Syllabus Point 1, Collar v. McMullin, 107 W.Va. 440, 148 S.E. 496 (1929).

12.  “Angppdlaecourt mud. .. creditdl . . . credibility assessmentsthat thejury might
have drawn infavor of theprasecution. . . . Credibility determinations arefor ajury and not an gppdllate
court.” Syllabus Point 3, in part, Sate v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

13.  “Wheretherecord of acrimind trid showsthat the cumulaive effect of numerous
errorscommitted during thetrid prevented the defendant from recaiving afair trid, hisconviction should
be st asde, eventhough any oneof such errorsstanding donewould beharmlesserror.” Syllabus Point
5, Satev. Smith, 156 W.Va. 385, 193 S.E.2d 550 (1972).

14. “TheWest VirginiaRulesof Crimina Procedure arethe paramount authority
controlling crimind proceadings before the crcuit courts of thisjurisdiction[.]” Syllabus Point 5, in part,

Sate v. Wallace, 205 W.Va. 155, 517 S.E.2d 20 (1999).



Per Curiam:

Thisgpped wasbrought by Michad E. Brown, defendant bel ow, from the Circuit Court
of Cabd| County. The defendant gpped shisconviction of two counts of first degree murder with mercy,
and his sentence of two consecutive lifetermsinthe penitentiary. After consdering the defendant’s
numerousassgnmentsof error, weaffirm the defendant’ sconviction but reverse hissentenceand remand

for a presentence report and a new sentencing hearing.

FACTS

The defendant was convicted of the murdersof Ronald Davis and Greg Black who were
found dead of gunshot woundsin Greg Black’ shousein Cabel County on August 17, 1997. Davishad
been shot oncein thefaceand waslying in the doorway to thehouse. Black waslying besdehisbed. He

had been shot seven times and died of wounds to his chest and back.

At the defendant’ stria, which occurred on six daysin February and March, 1999, the
Sate presented evidencethat the defendant sold abag of marijuanato Rondd Davisand Greg Black, and
“pinched off thetop” or “shorted” the marijuanaso that Davisand Black did not receivewhat they paid

for. After asubseguent discuss on between the defendant and Davis concerning thismetter, the defendant



blamed theloss of hiscar keys on Davis and Black, became angry, and vowed to get even.* The defendant
|ater convinced Matthew Fortner to accompany himto Greg Black’ shouse for the purpose of robbing
Davisand Black of anti-anxiety pills. Intheearly morning hoursof August 15, 1997, thedefendant and

Fortner went to the victims house, and the defendant shot both victims.

The State’ sevidence adduced at tria congsted essentidly of thetestimony of Shawn
Sullivan, Bobby Pullen, Daniel Gosnay, Jason Pinkerton, Michadl Mount, and Matthew Fortner, dl of
whomregularly drank a coholic beveragesandtook drugswith thedefendant.? Bobby Pullentestified that
the defendant told him that hewas going to “ get” Davisand Black for teking hiskeys. Michad Mount
testified that, immediately after the murders, the defendant admitted to him that “me and Mait [ Fortner]
went out there and shot those two guysthat took my keys” Matthew Fortner testified thet he accompanied
the defendant to rob Davis and Black and witnessed the defendant shoot them. Therewasno physicd
evidencelinking the defendant to the crimes, including no identifiablefingerprintsor DNA evidence, and

no gun residue was found in the defendant’ s vehicle.?

The defendant found the car keys a few days after this incident.

After thevictims bodieswerediscovered, two membersof thisgroup, Mathew Fortner and Joey
France, werediscovered in Floridawherethey had been arrested for robbing an elderly couple. They
werein posasson of aGlock ninemillimeter handgun, subsequently determined to be the murder wegpon.
It waslater discovered that Matthew Fortner and Joey Franceleft West Virginiato trave to Horidaonthe
same day arson was committed on the house in which the victims were found.

*The State’ sevidence indicated that the defendant and Matthew Fortner droveto and from the
cimesceneinthedefendant’ svehidle. Gunshot res duetestswere conducted ontheinterior of thevehicle
approximately two to three weeks after the murders.
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The defendant’ sevidence conasted of the testimony of anexpert in gunshot resduewho
testified essentidly thet resi duewould have been found in the defendant’ svehicleif hehad fired agun a
thetimeof themurders; the defendant’ sfather and sister who testified of the defendant’ snorma behavior
immediatdy after themurders; the defendant’ smother who testified thet the defendant arrived home at 2:52
am. onthemorning of August 15, 1997 which conflictswith the State! switnesses testimony concerning
when themurdersoccurred; and the defendant, who denied any involvement inthemurders. Thedefendant

also vigoroudly attacked the credibility of the State’ s witnesses.

Thejury found the defendant guilty of two counts of first degree murder. A bifurcated
hearing washdld severd dayslater & which thejury granted mercy to the defendant. At thecdoseof this

hearing, the trial court sentenced the defendant to consecutive life terms.

DISCUSSION

At the outset, the defendant arguesthat thetria court committed reversibleerror by
alowingathirteenthjuror to attend thejury deliberations. Heurgesthis Court to reconsider itsrecent
holding in Satev. Lightner, 205 W.Va. 657, 520 S.E.2d 654 (1999), and find that the presence of a

thirteenth juror during jury deliberations constitutes reversible error. This we decline to do.



In Syllabus Point 2 of State v. Lightner, we held:
When adefendant failsto object to an alternate juror
retiring to thejury roomwith the regular jurors, we will consder
thedrcumdancesunder theplain eror ruleof Wegt VirginiaRule
of Crimina Procedure 52(b). We expressly overruleand no
longer adhereto therigid standard of Sate v. Hudkins, 35
W.Va 247, 13 SE. 367 (1891), which statesthat when thirteen
jurorsareimpaneled and render averdict, thejudgment of the
circuit court must be reversed and set aside.
Becausethe defendant did not object a trid to the presence of thethirteenth juror a thejury ddliberations,

we will consider the circumstances under the plain error rule.

“Incrimina cases, plain error iserror which isso conspicuousthat thetria judge and
prosecutor werederdictin countenancing it, even absent the defendant’ stimely assstancein detectingthe
eror.” Satev. Marple, 197 W.Va 47, 52, 475 SE.2d 47, 52 (1996) (citation omitted). “Totrigger
gpplication of the‘plain error’ doctrine, there must be (1) an error; (2) that isplain; (3) that affects
substantia rights; and (4) serioudly affectsthefairness, integrity, or public reputation of thejudicia

proceedings.” Syllabus Point 7, Sate v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

Under thefirg Miller factor, we must determineif therewaserror. Allowing an dternate
juror to atend jury deliberationsof theregular twelvemember jury pand isobvioudy anerror. Rule24(c)
of the Wes VirginiaRules of Crimind Procedure datesthat “[g]n dternate juror who does not replace a
regular juror shal bedischarged after thejury retiresto consder itsverdict.” Under the second factor of

the Miller test, wedso find thet the error isplain or, in other words, clear or obvious. It isuncontested



thet the dternatejuror, rather than being discharged at the gppropriate time, proceeded to thejury room

with the regular twelve jurors.

Thethirdfactor requiresusto determinewhether thedternatejuror’ spresenceduringjury
ddiberationsaffected thesubgiantia rightsof thedefendant. “[ T]hisregquirement meansthat theerror must
result in prejudiceto the defendant. The defendant bearsthe burden of persuasononthisissue” Sate
v. Lightner, 205 W.Va. at 662, 520 S.E.2d at 659 (citation omitted). In other words, we must ask
whether the error affected the outcome of the proceedingsin thetria court. See Satev. Miller, 194
W.Va a 18,459 SE.2d a 129. “Unlessthereisareasonable posshility thet the dternate s participation
caused thejury to convict rather than acquit, the convictionswill stand.” Satev. Lightner, id. Inthe
Indant case, we do not beievethereisareasonable possihility that the thirteenth juror’ smere presence

during jury deliberations caused the jury to convict rather than acquit.

InLightner, supra, this Court found that the defendant was not prejudiced wherethirteen
people actually ddliberated and voted on the verdict which found the defendant guilty. \We reasoned thet
“thedternateischoseninthe sameway asaregular juror, issubjected to the sametest of impartidity and
isrequired to possessdl the qudifications of aregular juror.” Satev. Lightner, 205 W.Va a 663, 520
S.E.2d at 660 (citation omitted). Theingtant caseisdigtinguished from Lightner inthat the thirteenth
juror, dthough present in thejury room, did not participateinthejury ddiberations. Thetrid transcript
revedsthat thetria court ingtructed thethirteenth juror not to participatein theddiberationsin any way.

Inaddition, the record includestheaffidavits of threejurorswhich certify thet, pursuant to thetrid court's
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Indructions, thejury dternatedid not participatein, or influence, thejury’ sddiberations. Theseassartions
are not chalenged by the defendant on appedl. Findly, having found noreversible error in Lightner
wherethethirteenth juror actudly ddiberated and voted on the verdict, we are even less digposed to find
reversbleerror intheingant casewherethethirteenth juror was merdy present inthejury room but did
not take partin the deliberations. Accordingly, we condude that thereis no likelinood that the thirteanth
juror’s presence during jury deliberations prejudiced the defendant or affected the outcome of the

proceedings.

Second, the defendant contendstheat thetrid court erred in discharging atardy juror prior
tojury ddiberations. Therecord revedsthat thejuror telephoned thetria court to say that hewould be
|atebecauseof aflat tire. Asareault, thetrid court discharged thejuror and replaced himwith an dternate
juror without objection. On gpped, the defendant damsthat thejuror was only minuteslate, and thet such
abrief and temporary aosence does not condtitute an inability to perform the duty of juror under W.Va
Code, 62-3-7* and West VirginiaRule of Crimina Procedure 24(c).> The defendant arguestha he had
aright to have hiscasedecided by the origina twelve personssdected asjurors, and that thisright limits

thetria court’s discretion.

W.Va Code § 62-3-7 (1923) provides, in part, that “[i]f ajuror, after heissworn, beunable,
from any cause, to perform hisduty, the court may, initsdiscretion, cause another qualified juror to be
swornin his place.”

Ruleof Crimina Procedure 24(c) provides, in part, “[dlternatejurorsin the order in which they
arecdled shdl replacejurorswho, prior tothetimethejury retiresto consder itsverdict, becomeor are
found to be unable or disqualified to perform their duties.”
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It isalong-held rule of this Court that,
Itiswithin the sound discretion of the court inthetrid of

afdony case, if ajuror, a any timeafter heissworn, and before

verdict, becomes, from any cause, unableto discharge hisduties

assuchjuror, to discharge such juror, and substitute another

qualified juror in his place].]
Syllabus Point 1, in part, Satev. Davis, 31 W.Va. 390, 7 S.E. 24 (1888) (footnote omitted). Also,
because thisdleged error was not objected to & trid, the defendant must show plain error or pregjudice.
Wesmply do not believethat the dismissd of thetardy juror and his replacement with an dternatejuror
constituted an error under the circumstances of this case.

Despitethe defendant’ sdaim to the contrary, we are unable to find in the record when or
evenif thedismissed juror arrived a thetrid court. Thetranscript smply indicatesthat the dismissed juror
was not present at thetimethetrid court ingtructed thejury.  Common sensedictatesthat when ajuror
Isnot present, he or sheis, at that time, unable to perform the duty of ajuror. In addition, we do not
bdievethat thetrid court acted unreasonably in choodng to dismissthetardy juror rather than wait onhis

ariva giventhefact that the giving of jury ingtructions, closing arguments, and jury ddiberationswere

expected to be lengthy, and alternate jurors were available.

Further, eveniif this Court wereto find thet thetrial court abused itsdiscretion or erred in
dismissing thetardy juror and replacing him with an dternatejuror, the defendant hasfailed to show
prgudice. Thereisno evidencethat participation by the discharged juror would have changed thejury
verdict, or that thejuror who took hisplacewas prgjudiced againg thedefendant. Accordingly, wefind

no merit to the defendant’ s arguments on this issue.
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Third, thedefendant aversthat thetrid court erredin conducting discuss onswith counsd
regarding jury ingructionswhilethe defendant was not present. Therecord showsthat inthe defendant’s
absence, adiscussonwasheld between counse and thetrid court inwhich defendant’ scounsel agreed
to the court’ sgenerd charge and the State' s proposed instructions one, two, and four; thetria court
overruled the defense objection to State’ sproposed instruction three; and State’' singtruction fivewas
considered.’ Theprosecutor, & that point, reminded thetria court that the defendant was not present, and
the discussion was suspended until the defendant arrived. Thetria court then summarized what had

occurred in the defendant’ sabsence.” The defendant now arguesthat hisabsence a acriticd sageinthe

®Sate sindruction number oneexplained that thejury could find thedefendant ether guilty of first
degree murder or not guilty. It further set forth the dements of first degree murder and aso thefelony-
murder doctrine. State’ s instruction number two stated that,

it may beinferred that aperson intendsthat whichisthe natura
and probable consequences of his own act; and that if one
voluntarily and willfully does an act, the direct and natural
tendency of whichisto injure another it may beinferred thet the
injury of the other person was intended.

Sate sindruction number three explained thet an aider and abettor, and aprincipa inthe second degree,
may be crimindly ligblefor the crimind act asif he were the absolute perpetrator of thecrime. State's
ingtruction number four described in moredetall thefeony-murder rule. Findly, the Statewithdrew its
ingtruction number five, concerning lesser included offenses, after the defendant decided onan“dl or
nothing” srategy, i.e., theonly two choicesprovided to thejury would beafinding of guilty of firg-degree
murder or not guilty.

"Upon the defendant’ s arrival, the trial court stated:

Allright. So, let’ srunthough[dc] theseagan. You have
no objection to [State' gl 1, no objection to the State' scharge --
or totheCourt’ scharge, no objectionto State' s2. Y ou object
to State s 3, but I'm going to giveit over your objection. Andno
objection to State' s4. Y ou objected to State’ s5 because it
offered lesser included offenses?

8



proceedingsmandatesareversd of hisconviction under Satev. Hamilton, 184 W.Va 722,403 SE.2d
739 (1991), wherethis Court reversed the defendant’ s conviction because hewas not present during jury
selection even though arecord was made of those proceedings. The defendant assartsthat thediscusson

of the jury instructions was important, and that he may have had meaningful input.

We have held that,
Thedefendant hasaright under Artidelll, Section 14 of
theWest VirginiaCondtitutionto be present et dl critica stages
inthe criminal proceeding; and when heisnot, the Stateis
reguired to provebeyond areasonable doubt that what transpired
in his absence was harmless.
SyllabusPoint 6, Satev. Boyd, 160 W.Va. 234, 233 SE.2d 710 (1977). Thisright to be present
“arisesfromandisimplicitinthe fundamenta right to confront one’ saccusery.]” Satev. Eden, 163
W.Va 370, 375, 256 S.E.2d 868, 871 (1979). Inaddition, W.Va Code § 62-3-2 (1923) provides, in
part, that “[a] personindicted for fdony shal be persondly present during thetrid therefor.” Findly, Rule
43(q) of the West VirginiaRulesaof Crimind Procedure mandatesthat “[t]he defendant shdl be present at
thearragnment, a thetime of the plea, a every dage of thetrid induding the impanding of thejury and

the return of the verdict, and at the imposition of sentence, except as otherwise provided by thisrule.”

This Court recently clarified that “[t]he right to be present isnot aright to be present at
every moment, but aright to bepresent at dl * critical dages inacrimind proceeding.” Satev. Shabazz,
206 W.Va. 555, 557, 526 S.E.2d 521, 523 (1999), cert. denied, Shabazz v. West Virginia, 529

U.S 1113, 120 SCt. 1971, 146 L .Ed.2d 801 (2000). “A criticd stage of acrimind proceeding iswhere
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the defendant’ sright to afair trial will beaffected.” SyllabusPoint 2, Satev. Tiller, 168 W.Va. 522,
285 SE.2d 371 (1981). Further, theright to be present at trid may bewaived. We stated in Syllabus
Point 7, in part, of Stateex rel. Grob v. Blair, 158 W.Va. 647, 214 S.E.2d 330 (1975):
Insofar asthe decision[] in Stateex rd. Boner v. Boles,
[148 W.Va. 802, 137 S.E.2d 418 (1964)] . . . held that the
common law/gatutory right of presenceisindienableand cannot
be waived, such decisions are disapproved; an accused, by
dedaration and conduct, may waiveafundamentd right protected

by the Condtitution if it is demonstrated that such waiver was
made knowingly and intelligently.

Asnoted above, we a so have recognized that the requirement that the defendant be
present at all critical stages of thetria is subject to the harmless error test. See Sate v. Boyd, 160
W.Va a 247,233 SE.2dat 719. “Conssquently, therearetwo defensesavallablewhenitisdaimed that
the accusad’ sabsence cregtesreversblearor. Thefirg isthat the aosence occurred a anon-criticdl dage
of the crimind proceeding. Thesecond isthat evenif at acriticd Sage, it washarmlesserror.” Satev.
Boyd, id. Of course, the State a so may show that the defendant knowingly and intelligently waived his
right to be present. Boyd aso providesthat the State has the burden of proving its defensesbeyond a

reasonabl e doubt.

In order to rebut the defendant’ sclaim of reversble error in theinstant case, the State
respondsthat the defendant’ s aasence during severa minutes of the ingtruction conference was harmless
error, and that the defendant signed a“ Noticeof Requirement to be Present at Hearings’ inwhich he

expressy waived hisright to be present at any stage of thetrid. To support itsharmlesserror clam, the
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State arguesthat nothing occurred during theportion of theingtructions conference during which the
defendant was absent that could have affected the outcome of thetrid. Further, the State assarts that any
harm caused by the defendant’ s aasence was cured by thefact that, upon the defendant’ sarrivd, thetrid

court summarized for the defendant what occurred in his absence.

We agree with the State that the defendant’ s alosence at the beginning of the discusson
concaming jury ingtructions amounted to harmless error.? Therecord indicatesthat thetrial court succinctly
summarized for the defendant what occurred in hisabsence. Thisgavethe defendant an opportunity to
addressthe proposed jury ingructionswhich werediscussed prior tohisarriva. Infact, thetranscript
showsthet thedefendant expresdy concurred withthewithdrawd of State singruction fivebecauseof his
desrenot to pursueaverdict of lesser included offenses. Of theremaining ingtructionsdiscussed inthe
defendant’ sabsence, only indruction threewas objected to by defense counsd, and thisingruction hasnot
been assgned aserror on goped. Further, according to Ruleof Crimina Procedure 43(c)(3), adefendant
nead not be present a aconference or argument upon atechnicd quedtion of law. Thetransoript indicates
that the discusson of theingructions during the defendant’ s alasence concerned questions of law and not

questions of fact that would bewithin the knowledge of the defendant. Findly, the crcumdancesof this

8n Satev. Vance, 146 W.Va. 925, 124 S.E.2d 252 (1962), the defendant’ s conviction of
datutory rgpeand hissentence of lifein the penitentiary wasreversed wherethe defendant was voluntarily
absent for four or fiveminutesduring discusson of jury indructions. The Court’ sreasoning wasthet W.Va
Code 8§ 62-3-2 was mandatory notwithstanding that the defendant’ sabsence did not prejudice him.
Vance was later disapproved by Satev. Sie, 158 W.Va. 672, 213 SE.2d 109 (1975) and Sate ex
re. Grobv. Blair, 158 W.Va. 647, 214 S.E.2d 330 (1975) in which the Court found that unlessthe
defendant’ s absence results in prejudice, it is harmless error.
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case are distinguishable from thosein Sate v. Hamilton, supra, relied upon by the defendant. In
Hamilton, the defendant was not present during any of the jury sdection, wheressin theindant case, the
defendant was absent from the indructions conference only briefly, and the proceedings which occurred
in his absence were summarized when hearived. Therefore, wefind thet the State has met its burden of
proving beyond areasonable doubt that the defendant’ s aasence from theingructions conference did not

prejudice the defendant or affect the outcome of thetrid, and thus did not condtitute reversible error.?

“Concerning the State’ sclaim of waiver, included intherecordisa” Notice Of Requirement To
Be Present At Hearings’ which states the following:

Asthedefendant inthisindictment, | know | am required
tobepresentat dl sagesof trid. | anawarethat Rule43 of the
Wes VirginiaRulesof Crimina Procedure requires meto gppear
a every dageof my trid. | acknowledgethat if | choosenot to
appear a any stage of thetria the State may continue in my
absenceto prosecute me, induding theimpanding of thejury, the
trid itsdf, theretun of theverdict, and theimpogtion of sentence,

By sgning two copiesof thisNOTICE, | agreethat | fully
undergtand thisrequirement. | will be congderedto havewaived
my right to be present should | voluntarily absent mysdlf at any
dage herediter. My waiver shdl lagt for aslong asmy voluntary
absence shall persist.

Thisnoticeissgned by the defendant and dated January 27, 1998. The record also revedsthat the
defendant was represented by counsd when heexecutedthisnotice. However, whilethiswaiver gopears
vdidonitsface, by itsowntermsit only gopliesto astage of thetria fromwhich the defendant voluntarily
absentshimsdf. The State hasfailed to show that the defendant was vol untarily aosent from theindructions
conference. Therecord revedsonly that when the prosecutor reminded thetria court thet the defendant
should be present, defendant’ s counsdl indicated that the defendant wasin thelibrary and needed to be
brought tothe conference. Whether or not the defendant vol untarily alsented himsdlf from the conference
IS not apparent.
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Fourth, thedefendant assertsthat thetrial court abusad itsdiscretionin denying hismotion
to continuethetrid. According to the defendant, moretime was needed for hisgunshot resdue expert to
replicate thetests performed by the State on the defendant’ svehicle. The Stat€' sgunshot testson the
defendant’ svehicle, conducted gpproximeately two to threeweeksafter the murders, were negativefor the
presence of any gunshat resdueinthevehide sinterior. The Stai€ sexplanation for thisat trid wasthat
gunshot residue can be easily transferred from one surface to another, washed off, blown away, or
diminishedtothepoint of non-detection. Thedefendant sought to counter the State€ sexplanaionwiththe
tesimony of hisown expeart witnessto show that if the defendant hed fired the gun which killed thevictims
and then driven fromthe crime scenein hisown vehicle, asdleged by the State, gunshot resduewould
have been present intheinterior of the defendant’ svehidle. The defendant now aversthet thetrid court’'s

failure to alow additional time for his expert to complete his testing constituted prejudicial error.

Thetrid transcript reved sthat inaFeoruary 5, 1999 pre-trid hearing, the defendant moved
for acontinuance of the February 22, 1999 trid date. One of the sated reasonsfor the motion wasthat
the defendant had recalved the murder weapon only aweek prior to the hearing. After ligening to the
argumentsof counsd, thetrid court denied the mation to continue“a thistime” However, ancther pre-
trid hearing occurred on February 19, 1999 at which timethe defendant clearly moved towithdraw his

motion to continue thetrial.

Evidence presented by the defendant &t trid indicatesthat the defendant’ sgunshot resdue

expert received the murder weapon on January 28, 1999, and performed hisfirst test on February 11,
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1999. Essntidly, theexpert fired the murder wegpon e ght times, then drove hisvehidefor ten minutes.
Three sampleswere then collected from the vehid€ sinterior and tested for gunshot resdue. Numerous
partidesof gunshot res duewereidentified oneach of thethreesamples. The expert reported theseresults
to the defendant on February 16, a which time it was decided that additiona testing would bedone. On
February 18, additiond testing was conducted and gunshot resdue was again identified on eech of three

samples. The results of both tests were presented at trial.

“A motion for continuanceisaddressed to the sound discretion of thetrid court, and its
ruling will not be disturbed on gpped unlessthereisashowing that there hasbeen an aduse of discretion.”
Syllabus Point 2, Yatev. Bush, 163 W.Va. 168, 255 SE.2d 539 (1979). Further, “[w]hether there has
been an abuse of discretion in denying acontinuance must be decided on acase-by-casebagsinlight of
thefactud drcumdances presented, particularly thereasonsfor the continuance that were presented to the
trial court at thetimetherequest wasdenied.” SyllabusPoint 3, Satev. Bush, id. Intheingtant case,
however, the defendant not only did not object to the denia of hismation to continue but withdrew the
moation & the February 19 conference. Therefore, inorder to prevail on thisissue, the defendant must show
that hewas prejudiced by thedenid of his February 5 mationto continue. Thisthe defendant isunableto

do.

Inhiswritten motion to continue submitted to thetrid court on gpproximatdy February 3,
1999, the defendant liged eght groundsfor the mation, three of which are spedific and worth condderaion

by thisCourt. Thefirst isthat the defendant’ s expert’ slab reports were not complete dueto late
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production of the murder weapon by the State. As noted above, the defense expert’ stests were
completed and submitted to the defendant by the time of trid, and this evidence was presented & trid.
Second, the defendant claimed that the interviewing of three witnesses, Terry Michagl Mount, Erica
Oblinger, and Danid Gosnay werenot complete. Thetranscript showsthat Terry Michae Mount and
Danid Gosnay tedtified at thetrid and were thoroughly questioned by the defendant. EricaOblinger was
not cdlled asawitness by either the State or the defendant. Findlly, the defendant dlaimed that he nesded
moretimeto review the State s“audio” of thearimescene. The hearing on defendant’ smotion to continue
was held on February 5, whichwas 17 days prior to thetrial date. The Court is confident that the
defendant hed the opportunity to review thisevidenceduring thet period. Findlly, thefact thet the defendant
withdrew hismotion to continuethreedaysprior totria indicatesto usthat hewas confident at that time
of hispreparation for trial. Under these circumstances, we are unable to conclude that thetria court

abused its discretion, much less that the defendant was prejudiced by plain error.

Thefifthassgnment of error raised by thedefendant isthat thetrid court erred by “going
off therecord”’ at leest ninetimesduring thetrid. The defendant ligsnineingancesinwhichitisnotedin
thetria transcript thet discussonswere hdd between thetria court and counsdl which were not recorded
by the court reporter. The defendant arguesthat severa of the mattersdiscussed off therecord involved
seriousissuesor unknown discuss onsand that the cumulative effect of thiserror should operatetoinfer

prejudice to the defendant.

W.Va. Code 8§ 51-7-1 (1923) authorizes the circuit courts of the State to appoint
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competent reportersto takeand report the proceedings of these courts. “ Under theprovisonsof W.Va
Code, 51-7-1 and -2, dl proceedingsin the crimind trid are required to be reported; however, thefalure
toreport al of theprocesdingsmay nat indl insancescondtitutereversbleerror.” SyllabusPoint 5, Sate
v. Balling, 162 W.Va. 103, 246 S.E.2d 631 (1978). “Whether failureto report condtitutesreversble
error or not cannot be determined by amechanitic rule, but must depend on the facts of each case.”
Satev. Messinger, 163\W.Va. 447, 453, 256 S.E.2d 587, 590 (1979). Recently, in Syllabus Point
8of Jatev. Graham, __ W.Va ___, 541 SE.2d 341 (2000), we held that “[o]jmissonsfrom atrid
transcript warrant anew trial only if the missing portion of the transcript specificaly prgjudicesa

defendant’ s appeal .”

Our review of the nineindancesligted by the defendant whereinthetrid court went off the
record revealsthefollowing. Thefirst unrecorded instance, the defendant concedes, wassmply a
discuss onwith counsd whether to recessfor theday. Inthe second ingtance, it gpopearsthat thetrid court
went off therecord to have the court reporter read aprevious portion of the transcript, after which anin-
depth discusson of the objection continued on therecord. Thethird and fourth instances do not gppear
toconcern objections. Thefifthingtance appearsto concern an objection by the prosecutor that defense
counsdl hed asked the same question of aState switnessthreetimes. The Sxth and seventh indancesdo
not appear to concern objections. The eighth instance appears to concern adefense objection to the
diated dleged double hearsay tetimony of Trooper Divita, aSiate switness, on direct examingtion. The
ninth instance concernsthe substitution of thejuror to which the defense spedifically stated that hehad no

objection.
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Wecondudefrom thisreview that the defendant’ s apped wasnot specifically prejudiced
by any of these off therecord discussons. Only one of these discussionsrelatesto anissueraised on
apped, thedismissal of thetardy juror, which was not objected to by the defendant and which we have
aready determined was not error. Also, defense counsel never objected to any of the off the record
conferences, and never atempted to vouch therecord. Findly, the defendant isunableto articulate Jpeaific
preudiceto hisgpped but rather urgesusto infer prgudice from the off the record discussons. Thiswe
declineto do.

Next, the defendant aversthat thetria court erred in denying hismotion to hireajury
peaidid a publicexpense. According to the defendant, ajury specidist was reasonably necessary to his
deveopment of therdevant issuesinthecasein order to provide research and datidticd datauseful inthe
jury sdlection process. Further, saysthe defendant, thetria court did not set forthitsreason for denying

the motion in violation of Sate ex rel. Foster v. Luff, 164 W.Va. 413, 264 S.E.2d 477 (1980).

W.Va. Code §29-21-13a(e) (1997) providesthat court-appointed attorneyssnal be
reimbursedfor “[g)ctud and necessary expensesincurredinprovidinglega representation for proceedings
of any kind involving fdoniesfor which apendty of lifeimprisonment may beimposed, induding, but not
limited to, expensesfor travel, transcripts, salaried or contracted investigative services and expert
witnesseg[.]” We held in Syllabus Point 1 of State ex rel. Foster v. Luff, supra:

Upon request for additional expert feesunder [W.Va
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Code § 29-21-13a(e)]:*° (1) the request should be made in

writing; (2) therequest should detall why theexpertisneeded; (3)

defensecounsd should be permitted an opportunity to elaborate

onthemoation; and (4) in denying themoation, thetria judgeshould

placein therecord the specific reasonsfor hisruling. (Footnote

added).
By written motion filed on November 2, 1998, the defendant’ s court-gppointed counsd requested that he
bedlowedto hireajury specidist at State expense because “this caseisamurder casein which the
defendant facesapossiblelifesentence” InaJanuary 11, 1999 hearing, defensecounse supported his
written motion by stating that he had previoudy hired ajury specidist and theresults“were excdlent.”

After the State argued against the motion, thetrial court stated “I’m going to deny that at thistime.”

Wefind no merit to thisassgnment of error. The defendant completdly failed to present
any facts, particular to this case, which justified the hiring of ajury specidist. Instead, defense counsdl
merely opined that thiswasamurder casewherealife sentence was possible, and that he had retaineda
specidigt in aprevious case with excdlent results. Thisisplainly insufficient detall under Luff to support
reimbursement for ajury specidig. 1n addition, because defense counsd failed to spedify hisreasonsfor
requesting ajury speddid, any error by thetrid court infaling to spedify itsreasonsfor denying themotion

would be harmless.

Thedefendant next pogitsthat thetria court erredin denying hismotionfor ajury view of

Thissyllabuspoint originaly cited W.Va. Code § 51-11-8 asthe applicable code section.
However, this code section, concerning “ Defense of Needy Persons’ wasrepeded by Acts1981, c¢. 183.
The current law isfound in W.Va. Code 88 29-21-1 et seq. concerning public defender services.
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the crime scene. According to the defendant, Matthew Fortner’ s eyewitness testimony of the murders
described the rdative positions of Fortner and the defendant when Ron Daviswas shot &t the door, and
that evidence of spent shell casingsindicate that the shot may have been fired from where Fortner was
ganding. Also, anaghbor testified about hearing agunshot, and ajury view would have aided thejury in
assessing the vdlidiity of thetestimony. Findly, the videotape of the scene presented at trid did not show

the decedent’ s body and its relation to the front door.

Concerning our Sandard of reviewing thisissue, thisCourt hashdd that “[a] motionfor a
jury view lies peculiarly within the discretion of thetrid court, and, unlessthe denid of such view works
probableinjury to the moving party, the ruling will not be disturbed.” Syllabus Point 1, Collar v.

McMullin, 107 W.Va. 440, 148 S.E. 496 (1929).

At the February 5, 1999 hearing, defense counsdl supported hismation for aview of the
crime scene by stating:

Although [the house] wasburned partialy,* there's
enough of it Ieft for thejury to get anideaof wherethingswereat
the time the police entered the crime scene. . . .

* % %

Toseethecrimescene, Y our Honor, will reved muchas
to -- | don’t want to speak too much today. | don’t want to
divulge too much of the defense’ scase. But it would show the
jury an enormous amount about what was going oninthat house
at the time and prior to the arson of it. (Footnote added).

"Thisrefersto the fact that Ronald Davis' s house was partially burned by an act of arson.
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In response, the State argued that the crime scene was not the same as at the time of themurdersdueto
the subsaquent arson; the dameageto the crime scene rendered it dangerous, i.e., Someone could fdl through
thefloor; photographsand avideotgpe of the crime scenewould enablethejury to visudizethe scene the
scenewasan hour’ sbusrideaway; and thejurorswould haveto wak up astegp driveway. Thetrid court

concluded that the defendant made an insufficient showing of need for aview of the crime scene.

Thetrid court wascorrect. Defense counsd offered no specificreasons below to support
hismationfor aview of the scenewhilethe Siate offered severd legitimate ressonsinoppogtion. Although
on gpped thedefendant offerstwo piecesof testimony in support of theneed for aview, thetrid court was
never given the opportunity to condder thisevidence. Further, whilethe defendant now complainsthat the
videotape of the crime scenedid not show Ronad Davis sbody and itslocation rdetive to thefront door,
It wasthe defendant who moved below for the redaction fromthe videotape of thevictims' bodies.
Accordingly, we concludethat the denia of the crime sceneview did not work probableinjury to the

defendant.

Inhisninth assgnment of error, the defendant daimsthat thetria court erredin deviating
fromthedternatejuror selection procedure st forth in Rule 24(c) of the West VirginiaRules of Crimind

Procedure and by granting both sdesadditiona peremptory challengesto the potentid dternatejurors.

Thetrid courtinitidly identified 26 acceptablejurorsafter voir dire. Thetria courtthen
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indructed itsclerk to randomly choosesix jurorsto conditutethe pool of potentid dternates. Thederk
chosejurors 10 through 15. The State wasthen alowed to strike two jurors from the pool of twenty
potentia regular jurorsandtwojurorsfromthepool of Sx potentid aternatejurors. Defense Counsd was
then parmitted to strike Six jurorsfrom the pool of potentid regular jurors, leaving 12, andtwo jurorsfrom

the pool of alternate jurors, leaving two.

On gpped, the defendant argues that aclerk should not be alowed to choose potentid
dternatejurorsbecause he or she could choose jurors believed to be hogtileto the outcome desired by the
derk and diminish the chance that those jurorswould participatein ddliberations. Second, the defendant
aversthat Ruleof Crimina Procedure 24(c) providesthat each Sdehasonly one peremptory chalenge,

not two.*?

Thedefendant did not object below to thetria court’ smethod of choosingthejury pand,
and, under aplain error andlyss, wefind that no preudice resulted to the defendant. Firs, the defendant
makesno damof prgudice. Whilethe defendant raisesthe concernthat abiasad derk could selectively
choosedternatejurors, hedoes not contend that thisoccurred below. Also, we are aware of no Statute,
rule, or caselaw indicating that thetrid court’ smethod of choosing jurorswasearor. Findly, theadditiond

peremptory drike, whichresultedintwo dternatejurorsrather than four, caused no prejudice becauseonly

Rule24(c) of the West VirginiaRulesof Crimind Procedure providesthat each Sdeisentitled
to one peremptory chdlengein addition to those dlowed by law if one or two dternatejurorsareto be
impaneled.
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one aternate juror ended up on the twelve-juror pandl.

Next, thedefendant claimsthat the prosecuting atorney should haveknown therewasa
subgtantid probakility that some evidence againg the defendant wasfase, and that thisfalse evidence
materialy affected theverdict. Insupport of thisargument, the defendant cites Rule 3.3(8)(4) of the Rules
of Professona Conduct which providesthat “[g] lawyer shal not knowingly . . . offer evidencethat the
lawyer knowstobefdse” The defendant pointsto thelow character and incentiveto lie of the State' s
witnesses, and gppearsto arguethat thisshould have put the prosecutor on noticethat thesewitnesseswere
not telling the truth. Also, the defendant assertsthat the prosecuting attorney owed the defendant amore
thorough investigation of Matthew Fortner before accepting hisversion of thefacts, and notesthat no
testing was done on Fortner’ svehicle. The defendant clarifies, however, that heis not accusing the

prosecuting attorney of any knowing impropriety.

We arenot convinced by the defendant’ sargument. Not only isthere no evidencein the
record which supportsthe dlam that the prosacutor knew or should have known thet evidencewasfadse,
thereisno proof that any of the State’ sevidencewas actualy false. Rather, al that the defendant can
demondrateisthat Matthew Fortner and other State’ switnesses were disreputable personswho had

ressonstolie. Thewitnesses' characters and motiveswere adduced & trid and argued & length to the

jury.

This Court hasrecognized that “[a]n appellate court must . . . credit dl . . . credibility
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asessmentsthat thejury might have drawvnin favor of the prosecution. . .. Credibility determingtionsare
for ajury and not an gppellate court.” SyllabusPoint 3, in part, Satev. Guthrie, 194 W.Va. 657, 461
SE.2d163(1995). Itwastherdleof thejury towaghtheevidenceand makecredibility assessmentsafter
it observed the witnesses and heard their tetimony. Thejury madeits determination, and this Court will

not second guess it simply because we may have assessed the credibility of the witnesses differently.

Ashistenth assgnment of error, thedefendant damsthat his sentence should be vacated

and remanded for apresentence investigation and report, afull opportunity for dlocution, and resantending.

The defendant’ strid and sentencing was bifurcated in accordance with Sate v. LaRock,
196 W.Va 294, 470 SE.2d 613 (1996)." At the bifurcated LaRock hearing, which occurred five days
ater thejury reecheditsquilty verdict, the defendant initidly waived apresentenceinvestigation and report,
but later reversed himsdlf. Thetrid court at first agreed thet the defendant had aright to aninvestigation
and report, but ultimatdy determined that no such investigation wasneeded. Thetria court reasoned that
ahifurcated LaRock hearing was sufficient for sentenaing, adding, “1 don't understand what a[presentence
Investigation] could add toasentencing hearing.” At the bifurcated hearing, 11 witnessestedtified on behaf
of the defendant and seven witnessestestified for the State. Counsdl for both sides made opening

statements and closing arguments.

B9yllabusPoint 4 of Satev. LaRock, supra, saysthat “[4 trid court has discretionary authority
to bifurcate atrial and sentencing in any case where ajury isrequired to make afinding as to mercy.”
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On gpped, the defendant contendsthat thetria court’ sdetermination that the LaRock
hearing stidfied the requirements of Rule of Criminal Procedure 32 wasearror. Heaso aversthat hewas
prejudiced becauseif hissentenceswere concurrent instead of consecutive, hewould bedigiblefor parole
infifteenyearsrather thanthirty. The Staterespondsthat apresentenceinvestigationisnot necessary
wherethere has been abifurcated sentencing hearing, pursuant to LaRock, because at the close of the

bifurcated hearing the trial court has all of the necessary information in order to sentence the defendant

Thisissueisgoverned by Rule 32 of theWest VirginiaRulesof Crimind Procedurewhich
provides, in relevant part:

(b) Presentence investigation and report. -- (1)
When made. -- The probation officer shal make a presentence
Investigation and submit areport to the court before the sentence
Isimposed, unless:

(A) thedefendant walvesapresentenceinvestigationand
report;

(B) the court finds that the information in the record
enables it to meaningfully exercise its sentencing authority; and

(©) the court explainson therecorditsfinding that the
informationin therecord enablesit to meaningfully exerciseits
sentencing authority.

It isundisputed that apresentence report ismandatory under Rule 32 unlessthethreefactorsligedin (A),
(B), and (C) ared| present. While(B) and (C) were present below, inthat thetria court found thet the
evidenceadduced a the bifurcated hearing enabled it to meaningfully exerciseitssentencing authority and
explained thison the record, it isuncontested thet the defendant did not waive a presentence investigation
and report. We recently recognized that “[t|he West VirginiaRules of Criminal Procedure are the
paramount authority contralling crimind procesdingsbeforethedreuit courtsof thisjurisdiction].]” Syllabus
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Point 5, in part, Satev. Wallace, 205W.Va. 155, 517 SEE.2d 20 (1999). Because of the unambiguous
natureof Rule 32, wedeclineto adopt the State’ sposition that apresentenceinvestigation and report are
not necessary when the defendant receives a bifurcated sentencing hearing.  Therefore, we condudethat

a presentence investigation and report were required by Rule 32 prior to the defendant’ s sentencing.

Even though the defendant did not specificaly object bd ow to thiserror, wefind thet the
fallureto prepare apresentence report condtitutes plain error that resulted in prejudice to the defendant.
Asnoted above, the defendant’ ssentence of consecutive lifetermsmeansthat hewould not bedigiblefor
parolefor thirty years whereasasentence of concurrent life sentenceswould result in pardle digibility after
fifteenyears Therefore, a presentenceinvestigation and report could result in asignificant changein the
defendant’ ssentence. Accordingly, becausethetria court failed to properly gpply Rule 32, and thisfalure
may have adversdly affected the defendant’ ssentence, wereversethe defendant’ s sentence and remand

for the preparation of apresentence report in accordance with Rule 32 and anew sentencing hearing.

Lad, the defendant urgesthis Court to reverse his convictionsunder the cumultive error
doctrine. According tothe defendant, thiscaseis particularly ripefor use of the doctrine because of the

wesk nature of theevidenceagaing him. For example, Michad Fortner testified againd the defendant after

“Because we are remanding this case for anew sentencing hearing, we do not find it necessary
to address the defendant’ s claim that he was not provided ameaningful and effective opportunity to
allocute.
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receiving apleabargain granting him mercy on onefirst degree murder charge. Joey France escaped
prosecution for bresking and entering to testify againg the defendant. Also, he owned the murder wegpon
and hispadm print wastheonly print found on thewegpon. Inaddition, Michad Mount wasgivenimmunity
for breeking and entering in exchangefor testifying againg the defendant. Findly, none of the tesimony

was corroborated by scientific evidence.

In Syllabus Point 5 of Statev. Smith, 156 W.Va. 385, 193 S.E.2d 550 (1972), this
Court held that “[w]heretherecord of acrimind trid showsthat the cumulative effect of numerouserrors
committed during thetria prevented the defendant from recaiving afair trid, hisconviction should be st

aside, even though any one of such errors standing alone would be harmless error.”

We have heretofore determined that dlowing athirteenth juror to attend jury ddliberations;
the defendant’ sabbsencefrom adiscussion concerning jury ingtructions; thetria court’ soff therecord
discussonswith counsd; and permitting counse of both Sdesan additiond peremptory srikeof potentia
dternatejurorscondituted harmlesserror. Webdievethat theseerrors when viewed in the context of the
entiretria below and theevidence adduced, were not numerousand did not prevent the defendant from
recavingafartrid. Accordingly, weafirm the defendant’ sconviction of two countsof first degree murder

with mercy.
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CONCLUSION

For thereasonsated above, weaffirm the defendant’ sconviction of two countsof first
degree murder with mercy. However, wereverse hissentence of consecutivelifetermsand remand for
the preparation of apresentencereport, in accordancewith Rule 32 of theWest VirginiaRulesof Crimind
Procedure, and a new sentencing hearing.

Affirmed in part, reversed in part, and remanded.
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