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The Opinion of the Court was delivered PER CURIAM.
JUSTICE STARCHER concurs and reserves the right to file a concurring opinion.



SYLLABUSBY THE COURT

1. “The gppdlate tandard of review for the granting of amation for [judgment asa
matter of law] pursuant to Rule 50 of the West VirginiaRules of Civil Procedureisdenovo. On gpped,
thiscourt, after conddering the evidencein thelight mod favorable to the nonmovant party, will susainthe
granting of [judgment asamaiter of law] when only one reasonable concluson asto the verdict can be
reached. But if ressonableminds could differ asto theimportance and sufficdency of the evidence, adrcuit
court'sruling granting [judgment asamatter of law] will bereversed.” Syllabus Point 3, Brannonv.
Riffle, 197 W.Va. 97, 475 S.E.2d 97 (1996).

2. “*“\Whether awitnessisqudified to gatean opinionisametter which restswithin
thediscretion of thetria court and itsruling onthat point will not ordinarily bedisturbed unlessit clearly
gopearstha itsdiscretion hasbeen abused.”  Point 5, syllabus, Overtonv. Fidds, 145W.Va 797 [117
S.E.2d 598 (1960) |].” Syllabus Point 4, Hall v. Nello Teer Co., 157 W.Va. 582, 203 S.E.2d 145
(21974).” SyllabusPoint 12, Board of Education v. Zando, Martin & Milstead, 182 W.Va. 597,
390 S.E.2d 796 (1990)." Syl. pt. 3, Wilt v. Buracker, 191 W.Va. 39, 443 S.E.2d 196 (1993).”
Syllabus Point 5, Mayhorn v. Logan Medical Foundation, 193 W.Va. 42, 454 S.E.2d 87 (1994).

3. “Rule 702 of the West Virginia Rules of Evidenceisthe paramount authority
for determining whether or not an expert isqualified to give an opinion. Therefore, to the extent that
Gilmanv. Chol, 185W.Va. 177, 406 S.E.2d 200 (1990) indicatesthat the legidature may by statute
determinewhen an expertisqudified to Satean opinion, itisoverruled.” SyllabusPoint 6, Mayhornv.

Logan Medical Foundation, 193 W.Va. 42, 454 S.E.2d 87 (1994).



4. “*Theimpogdtion of sanctionsby acrcuit court under W. Va. R. Civ. P. 37(b) for
thefallure of aparty to obey the court'sorder to provide or permit discovery iswithin the sound discretion
of the court and will not be disturbed upon gpped unlessthere has been an abuse of that discretion.” Syl.
Pt. 1, Bell v. Inland Mut. Ins. Co., 175 W.Va. 165, 332 S.E.2d 127, cert. denied sub nom.
Camden Firelns. Assnv. Justice, 474 U.S. 936, 106 S.Ct. 299, 88 L.Ed.2d 277 (1985).” Syllabus
Point 1, Kincaid v. Southern West Virginia Clinic, Inc., 197 W.Va. 145, 475 S.E.2d 145 (1996).

5. “In formulating the gppropriate sanction, acourt shall be guided by equitable
principles. Initidly, the court mugt identify the alleged wrongful conduct and determineif it warrantsa
sanction. The court must explainitsreasonsclearly ontherecordif it decidesasanction isappropriate.
Todeterminewhat will condtitute an gppropriate sanction, the court may consder the seriousnessof the
conduct, the impact the conduct had in the case and in the administration of justice, any mitigating
circumstances, and whether the conduct was an isolated occurrence or was a pattern of wrongdoing

throughout thecase.” SyllabusPoint 2, Bartlesv. Hinkle, 196 W.Va. 381, 472 S.E.2d 827 (1996).

Per Curiam:

Thiscaseisbeforethis Court upon goped of afind order of the Circuit Court of Kanawha
County entered on October 20, 1999. Inthat order, the drcuit court granted judgment asamétter of law
infavor of the appelee and defendant b ow, Carrd Mayo Caudill, M.D. (hereinafter “appdleg’), inthis
mediica mapracticeactionfiled by theappdlant and plaintiff below, LoraD. Kiser (hereindfter “ gopdlant”).

Inthisapped, theappelant contendsthat the circuit court erred by ruling that her only medica expert at



tria, CharlesBrill, M.D., aneurologist, was not qualified to render testimony on the standard of care
required of aneurasurgeon. The gppellant dso contendsthat the circuit court erred by excluding James
Barnes, M.D., asan expert witness prior to trial asa sanction for failure to comply with the expert

disclosure deadline in the court’ s scheduling order.

This Court hasbeforeit the petition for appeal, the entire record, and the briefsand
argument of counsd. For thereasons st forth bel ow, thefind order of thedircuit courtisaffirmed, in part,

reversed, in part, and this case is remanded for further proceedings.

Theappdllant wasbornwith various congenital spinal abnormdlitieson August 12, 1973,
a Ralegh Generd Hogpita in Beckley, West Virginia. Dueto her spind problems, the appdllant was
referred to the gopd |l ee, apracticing neurosurgeon in Charleston, West Virginia The gppdlee performed
an exploratory laminectomy on the gopdlant when she wasthree months old to determine the nature of her

problems.

According to the gppd lant, the appellee told her parentsthat she had atethered spinal
cord, but did not explain the sgnificance of thiscondition or recommend further surgery or tesing. Asthe

appdlant grew older, her condition becameworsa. Shewas unable to walk without asssance & two years
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of age, and by age 5%, she lacked sgnificant control of some bodily functions. Findly, a ageten, the
gppdlant underwent asurgicd procedureto reeaseher tethered spind cord a ahospital inKentucky. The
appdlant eventualy regained control of her bodily functions, but sheisaparaplegic and is permanently

confined to awhed chair.

On December 2, 1992, the gppellant and her parentsfiled thismedica ma practiceaction
againg thegppellee’ The gppdlant dleged, inter alia, that the appelleefailed to perform the proper and
necessary surgicd procedure, failed to diagnose her condition during the exploratory operative procedure,
and failed to advise of the proper postoperative treatment. After severa yearsof discovery, trid was

scheduled to begin on August 4, 1997.

During apre-trid hearing on July 28, 1997, the dircuit court ruled thet Dr. Barnes, one of
the gppdlant’ sexpert witnesses, would not be permitted to testify because hewasuntimely disclosed as
an expart witness pursuant to the court’ sscheduling order. A few days later, a continuance was granted,
and the casewasnot actualy brought totrid until July 26, 1999. Shortly after thetrid began, thecircuit
court ruled that the gppellant’ sother expert witness, Dr. CharlesBrill, aneurologist, wasnot quaified to
render an opinion asto the gpplicable standard of care required of aneurosurgeon. Asaresult of the

gppdlant’ sfallureto present any evidencewith regard to the gpplicable standard of care, the gppellee

The gppdlant’ s parents were eventudly dismissed from the case after the parties agreed
that their claims were barred by the statute of limitations.
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moved for judgement asamétter of law. Thedrcuit court granted the maotion finding thet the appdlant hed
failed to sustain a prima facie case of medical negligence. This appeal followed.

Webegin our andyssof theissuesinthiscaseby firg setting forth the sandard of review
for thegranting of amation for judgment asametter of law. Pursuant to Rule 50(a) of theWest Virginia
Rulesof Civil Procedure, adefendant may movefor judgment asamaiter of law “[i]f during atrid by jury
aparty hasbeen fully heard on anissueand thereisno legdly sufficient evidentiary basisfor areasonable
jury tofind for that party onthat issug].]” In SyllabusPoint 3 of Brannon v. Riffle, 197 W.Va. 97, 475
S.E.2d 97 (1996), this Court held that:

The appellate standard of review for the granting of a motion for
[judgment asamaiter of law]? pursuant to Rule 50 of the West Virginia
Rules of Civil Procedureis de novo. On appeal, this court, after
consdering theevidenceinthelight most favorableto the nonmovant
party, will sugtain the granting of [judgment asamatter of lawv] when only
one reasonable conclusion asto the verdict can bereached. But if
reasonable minds could differ asto theimportance and sufficiency of the
evidence, adrcuit court'sruling granting [judgment asametter of law] will
be reversed.

*The phrase*judgement asamatter of law” replaced theterm “ directed verdict” whenthe
West VirginiaRulesof Civil Procedurewereamended in 1998. Theamendment did not affect ether the
gandard by which atrid court reviewsmotionsunder therule or the gandard by which thisCourt reviews
atria court’ srulings. Barefoot v. Sundale Nursing Home, 193 W.Va. 475, 482, n.7, 457 S.E.2d
152, 159, n.7 (1995).



Inthiscase, thedreuit court granted thegppeleg smotionfor judgment asamatter of lawv
after determining that the appellant had failed to present evidence with regard to the gpplicable sandard
of careand whether the appellee deviated from that standard. Such evidenceisrequiredinamedical
mal practice action by W.Va. Code § 55-7B-3 (1986) which provides, in pertinent part:

Thefollowing are necessary elements of proof that aninjury or degth

resulted from thefailure of ahedlth care provider tofollow the accepted

standard of care:

(@ Thehedth care provider failed to exercisethat degree of care,

skill and learning required or expected of areasonable, prudent hedlth

careprovider intheprofesson or classtowhichthehedth careprovider

belongs acting in the same or similar circumstances|.]

The gppdlant contendsthat she was unableto present aprimafacie case of medica negligencebecause
of thedrcuit court’ srulingslimiting thetestimony of Dr. Brill and prohibiting thetestimony of Dr. Barnes.

Accordingly, we must now examine those rulings.

Thedrcuit court ruled thet Dr. Brill, apediaric neurologist, was not quaified to testify as
tothe standard of carein thiscase because he acknowledged that he was not an expert in neurosurgery.
In Syllabus Point 5 of Mayhorn v. Logan Medical Foundation, 193 W.Va. 42, 454 S.E.2d 87
(1994) this Court once again set forth the sandard used when reviewing atrid court’ sdecison to qudify
an expert:
“*“*Whether awitnessisquadified to sate an opinionisamaiter which
resswithinthediscretion of thetria court and itsruling onthat point will
not ordinarily be disturbed unlessit dearly appearsthat itsdiscretion has
been abused.” Point 5, syllabus, Overtonv. Fields, 145W.Va. 797

[117 SE.2d 598 (1960) ].” Syllabus Point 4, Hall v. Ndllo Teer Co.,
157 W.Va 582, 203 SE.2d 145 (1974).” SyllabusPoint 12, Board
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of Education v. Zando, Martin & Milstead, 182 W.Va. 597, 390
S.E.2d 796 (1990).” Syl. pt. 3, Wilt v. Buracker, 191 W.Va. 39, 443
S.E.2d 196 (1993).

In Syllabus Point 6 of Mayhorn, this Court also explained that,

Rule 702 of the West Virginia Rules of Evidence isthe paramount

authority for determining whether or not an expert isqudified to givean

opinion. Therefore, to the extent that Gilman v. Choi, 185 W.Va 177,

406 S.E.2d 200 (1990) indicates that thelegidature may by statute

determine when an expert is qualified to state an opinion, it is overruled.
In other words, this Court held that Rule 702 and not W.Va Code 8 55-7B-7 (1986) isdeterminative of
whether an expert is qualified to state an opinion. Rules 702 provides that:

If scientific, technicd, or other pecidized knowledge will assg thetrier

of fact to undergand theevidenceor to determineafact inissue, awitness

qualified as an expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion or otherwise.

Although“[a] medicd expert, otherwise qudified, isnot barred from testifying merdy
because he or sheisnot engaged in practiceasaspecidist in thefield about which hisor her testimony
isoffered. . . itisclear that amedicd expert may not testify about any medica subject without limitation.”
Gilmanv. Choi, 185W.Va. 177, 181, 406 S.E.2d 200, 204 (1990) (citation omitted) overruled on
other grounds as stated in Mayhorn, supra. “[T]o quaify awitness as an expert on that standard
of care, the party offering the witness mugt establish that thewitness has more than acasud familiarity with
thesandard of care and trestment commonly practiced by physdansengaged in the defendant's pecidty.”
Id. Inthecasesubjudice, thetrid court determined that Dr. Brill, aboard-certified pediatric neurologis,

wasnot qudified totestify regarding thestandard of carerequired of aneurosurgeonin 1973. Thus, Dr.



Brill wasnot allowed to testify about the skill required of aneurosurgeon or how surgery involvinga
tethered spina cord would be performed. Essentidly, Dr. Brill’ stestimony waslimited to thefield of
neurology, and hewasonly permitted to testify abbout the diagnossand generd trestment of tethered spind

cords.

After examining therecord in this case, we do not find that the circuit court abused its
discretion by limiting thetestimony of Dr. Brill & trid to thefidd of neurology. During hisdepogtionin
February 1997, Dr. Brill stated that he did not plan to testify about the standard of care required of a
neurosurgeon in this case. He also stated that he was merely an expert in referring patients to
neurosurgeons, but he did not hold himsdlf out to bean expeart in thefidd of neurosurgery. Dr. Brill further
indicated thet he did not know whether the standard of carefor thetrestment of atethered spindl cord hed
changed from 1973 tothepresent. Inaddition, a trid, during cross-examination by thegppeleeregarding
hisqudifications, Dr. Brill acknowledged that hewas not qudified or trained in the field of neurosurgery
andwasnot familiar with themanner inwhich neurosurgica proceduresare performed. Given Dr. Brill’s
own admissonsabout hislimited knowledge of neurosurgery, wedo not find that thecircuit court erred

by limiting his testimony at trial to the field of neurology.

Thedrcuit court aso precluded the gppdlant from calling Dr. Barnesasan expert witness
asasanctionfor fallureto comply with the expert disclosure deadlinein the court’ sscheduling order. On

December 12, 1996, the court entered a scheduling order setting thetrid of thiscasefor Augugt 4, 1997,



with adiscovery cut-off dateof July 15, 1997. In addition, the gppellant was ordered to identify al fact

and expert witnesses by January 10, 1997.

It isundisputed that the appd lant did not disclose Dr. Barnes as an expert witnesswithin
thetime period set by the court.® At the pre-tria hearing on July 28, 1997, the circuit court denied the
gopdlant’ srequest for acontinuance of thetria and her request to dlow Dr. Barnesto tedtify asan expert
inthecase. The court noted thet the gppdlant hed falled to timdly disdose Dr. Barnes as an expeart witness
and had further falled to fileamoation requesting thet Dr. Barnes bedlowed to testify even though hewas
untimely disclosed. A few dayslater, thetria was continued, gpparently becausethe circuit court was

involved in the trial of another case. In any event, this case was not brought to trial until two years | ate

In the meantime, the parties could not agree as to the content of the order to be entered
reflecting thecourt’ srulingsfromthe July 28, 1997 pre-trid hearing. Therecord reved sthat severd letters
and proposed orderswere passed back and forth between counsdl for the parties. However, they could
not agreeasto whether the circuit court had infact excluded Dr. Barnesfrom testifying and whether the
crcuit court had limited Dr. Brill’ stestimony to thefidld of neurology. Eventudly, ahearingwashdd on

July 17, 1998, todarify thecourt’ srulings. During that hearing, the court onceagain ruled that Dr. Barnes

We note that counsdl for the appellant claims that he told appellee’ s counsdl that he
wanted to use Dr. Barnes as an expert five weeks after the expert disclosure deedline expired. However,
thegppdleg scounsd maintainsthat hedid not learn aout Dr. Barnesuntil hefiled amotionfor summeary
judgment in June 1997.



would not be permitted to testify becauise hewas named asawitnessafter the expert disclosuredeadline

expired.

In Syllabus Point 1 of Kincaid v. Southern West Virginia Clinic, Inc., 197 W.Va

145, 475 S.E.2d 145 (1996), this Court held that:

“Theimpostion of sanctionsby acircuit court under W. Va. R Civ. P.
37(b) for thefailure of aparty to obey the court's order to provide or
permit discovery iswithin the sound discretion of the court and will not be
disturbed upon goped unlessthere has been an abuse of thet discretion.”
Syl. Pt. 1, Bell v. Inland Mut. Ins. Co., 175W.Va. 165, 332 SE.2d
127, cert. denied sub nom. Camden Fire Ins. Assn v. Justice,
474 U.S. 936, 106 S.Ct. 299, 88 L.Ed.2d 277 (1985).

However, wehaved o recognized that “ [ b] oth Rule 16(f) and 37(b) of theRulesof Civil Proceduredlow
the imposition of only those sanctionsthat are“‘just.”” Bartlesv. Hinkle, 196 W.Va. 381, 390, 472
S.E.2d 827, 836 (1996) (citation omitted). In Syllabus Point 2 of Bartles this Court held that:
In formulating the appropriate sanction, a court shall be guided by
equitableprinciples. Initidly, thecourt must identify thedleged wrongful
conduct and determineif it warrantsasanction. Thecourt must explain
itsreasonsdearly ontherecord if it decidesasanctionisagppropriatie. To
determinewhat will congtitute an appropriate sanction, the court may
condder the seriousness of the conduct, theimpact theconduct hedinthe
caxzand intheadminidration of justice, any mitigating drcumdances, and

whether the conduct was an isolated occurrence or was a pattern of
wrongdoing throughout the case.

After reviewing therecord in thiscase, we bdieve that the drcuit court’ sinitia ruling on
Jduly 28, 1997, prohibiting Dr. Barnesfrom testifying was proper. Thetrial was scheduled to begin on

Augud 4, 1997, and a that point, the gppelant had not presented amotion to the court requesting thet Dr.
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Barnesbe parmitted to tedtify asan expert witness even though hewas disd osad after the scheduling order
deadlinehad expired. Clearly, thegppeleewould havebeen prgudiced if Dr. Barneshad been permitted

to testify asthetrial was scheduled to begin just afew dayslater. However, thetria was continued.

Even though the case was not brought to trial until two yearslater, the circuit court
continued torulethat Dr. Barneswould not be permitted totestify. Theonly reason givenfor thisruling
wasthat “itwastoo late’ for himto benamed asan expart witness. Insoruling, webdievethat thecircuit
court abused itsdiscretion. Therecord inthis case contains saverd motionsfiled by the gppdlantinan
attempt to have Dr. Barnes recognized asan expert witness after thetria was continued in 1997. Dr.
Barneswas even made available for adeposition on severd occasons. Unsurprisingly, the appellee
continuoudy refused totake Dr. Barnes depogition relying upon the court’ sprior ordersthat he could not

be called as an expert witness.

Thefalureto timely disclose an expert witnessis serious conduct that may warrant the
exclusion of that expert’ stestimony and ultimately lead to dismissal of thecase. See, e.g., Kincaid,
supra; Shedly v. Pinion, 200 W.Va. 472, 490 S.E.2d 291 (1997); Woolwine v. Raleigh General
Hosp., 194 W.Va. 322, 460 S.E.2d 457 (1995). However, in the case sub judice, the conduct was
an isolated occurrence, and thereis no evidence of apattern of wrongdoing in this case with respect to
discovery matters. The gppdlant statesthat Dr. Barneswas not timely disclosed because sheinitialy

believed Dr. Brill would be ableto providethe necessary expert testimony. After shelearned that the

9



apopdleswasgoingto chdlengeDr. Brill’ squdifications, sheinformed himthet Dr. Barneswould o be
tedtifying asan expat witness. Certainly, the gppdlant should havefiled amation with thedircuit court to
have Dr. Barnesrecognized as an expert witness as soon as she bdlieved that histestimony would be
necessary. Aswe noted above, thelate disclosure combined with the appellant’ sfailuretofilesuch a
moation warranted the circuit court’ sinitid ruling exduding Dr. Barnes tesimony. However, thiscasewas
not tried for another two yearsafter Dr. Barneswas named asawitnessand for thisreason, we believe

that the circuit court erred by continuing to exclude his testimony.

Therewasampleopportunity for additiona discovery with repect to Dr. Barnes efter the
trid wascontinuedin 1997. Therecord suggeststhat thisdiscovery did not occur in part because of the
inability of counsdl for the partiesto agree on the content of the order to be entered with regard to the
pretria hearing hdd on July 28, 1997. Rule 16(e) of the Wes VirginiaRules of Civil Procedures addresses
pre-trid ordersand requiresthat “[a]fter any conferencehdd pursuant tothisrule, an order shdl beentered

reciting the action taken.”

Thedday caused by theinahility of counsd for the partiesto agree on the content of the
pre-trid order isinexcusable. Itisunfortunatethat oneof the reasons caseslinger inour courtstoday is
the delay caused by disagreementsamong attorneys regarding the content of court orders. Inthese

gtuations, webdievetha atorneyshave an afirmative duty to bring the métter to the court’ satention by
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motion or otherwise so that atimely order may be entered.”  Asnoted above, ahearing was necessary
to resolvethe conflict about the pre-trid order inthiscase. However, the matter was not brought to the
court’ satention until dmogt ayear after thefirst hearing occurred. Asareault, thetrid of thiscasewas

delayed for more than ayear.

However, even after thepre-trid order wasentered, thiscasewasnot tried for yet another
year. During thet time, Dr. Barnes should have been recognized as an expart witness and discovery should

have been reopened to dlow the gopdleeto depose Dr. Barnes. This Court hasoften noted thet ““it isthe

‘We notethat whilethis case was pending, this Court promul gated and adopted Rule 24.01
of theWes VirginiaTrid Court Ruleswhich addressesthe preparation and submission of orders. Rule
24.01(q) satesthat “ dl ordersshdl be submitted tothejudicid officer promptly, but nolater thaneleven
(112) daysafter having been directed to do soby thecourt.” If the partiesare unableto agree asto the
wording or content of a proposed order, Rule 24.01(d) provides that:

Intheevent counsd hasany objectionsregarding thewording or content
of aproposed order, counsd shdll havetheaffirmative duty of contacting
the preparer thereof before contacting thejudicid officer in an effort to
seek aresolution of theconflict. If the conflict cannot beresolvedinthis
manner, counsd having an objection shdl promptly submit aproposed
order tothejudidd officer and opposing counsd as st forth in subsection
(c) dongwith aletter tothejudicid officer, indicating the reason for the
change(s). Within five (5) daysfollowing recaipt of objections and the
responsve proposed order, dl counsd shdl filearesponseto the second
proposed order. If thejudicial officer determinesthat ahearing is
necessary to resolvethe conflict, counsd objecting to the order shal be
responsiblefor promptly scheduling the same. Objecting, proposing
modifications, or agresing to theform of aproposed order shdl not affect
aparty'srights to appeal the substance of the order.

Thisrule, likethe Rules of Civil Procedure, was designed to help securejust, speedy, and inexpensive
determinationsin every case. Hopefully, by adopting thisrule, ddaysliketheoneinthe casesubjudice
will no longer occur.
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policy of thelaw tofavor thetrid of dl casesontheir meritd.]’” Davisv. Sheppe, 187 W.Va. 194, 197,
417 SE.2d 113, 116 (1992) (citation omitted). Accordingly, wefind that the circuit court abused its
discretion by refusing to recognize Dr. Barnes asan expert witnessinthis case and to dlow him to testify
atrid. Therefore thefind order of the Circuit Court of Kanawha County entered on October 20, 1999,
isaffirmed, in part, reversed, in part, and thiscaseisremanded for further procesdings congsent with this
opinion.

Affirmed, in part, Reversed, in part, and Remanded.
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