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SYLLABUSBY THE COURT

1. “*Rulingson theadmissihility of evidencearelargdy within atrid court’'ssound
discretion and should not be disturbed unlessthere has been an abuse of discretion.” Satev. Louk, 171
W.Va. 639, 643, 301 S.E.2d 596, 599 (1983).” Syllabus Point 2, Satev. Peyatt, 173 W.Va 317, 315
S.E.2d 574 (1983).

2. “Generdly, out-of-court satements made by someone other than the declarant
whiletedifying arenot admissbleunless 1) the satement is not being offered for the truth of the matter
assarted, but for someother purpose such asmoative, intent, tate-of-mind, identification or reasonableness
of the party’ saction; 2) the satement isnot hearsay under therules; or 3) the satement ishearsay but fals
within an exception provided for intherules” SyllabusPoint 1, Satev. Maynard, 183W.Va 1, 393
S.E.2d 221 (1990).

3. “‘ Thetwo centrd requirementsfor admisson of extrgudicid testimony under the
Confrontation Clause contained in the Sixth Amendment to the United States Congtitution are: (1)
demondrating theunavailability of thewitnesstotedtify; and (2) proving therdiability of thewitness sout-
of-court statement.” Syllabus Point 2, Sate v. James Edward S, 184 W.Va. 408, 400 S.E.2d 843
(1990).” Syllabus Point 2, State v. Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995).

4. “Wemodify our holdingin James Edward S, 184 W.Va 408, 400 SE.2d 843
(1990), to comply with the United States Supreme Court’ s subsequent pronouncements regarding the
gpplication of itsdecison in Ohio v. Roberts, 448 U.S. 56, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980),

to hold that the unavail ahility prong of the Confrontation Clauseinquiry required by syllabus point one of



James Edward S isonly invoked when the challenged extrgudicid statementswere madein aprior
judicial proceeding.” Syllabus Point 2, Sate v. Kennedy, 205 W.Va. 224, 517 S.E.2d 457 (1999).

5. “* Even though the unavallability requirement has been met, the Confrontation
Clause contained in the Sixth Amendment to the United States Condtitution mandates the exclusion of
evidencethat doesnot bear adequateindiciaof reliability. Reliability canusudly beinferred wherethe
evidencefdlswithin afirmly rooted hearsay exception.” SyllabusPoint 5, Satev. JamesEdward S,
184 W.Va. 408, 400 S.E.2d 843 (1990).” Syllabus Point 4, Sate v. Mason, 194 W.Va. 221, 460
S.E.2d 36 (1995).

6. “For purposesof the Confrontation Clause found in the Sixth Amendment tothe
United StatesCondtitution and Section 14 of Artidlel11 of theWest VirginiaCongtitution, no independent
inquiry intordiahility isreguired whentheevidencefdlswithinafirmly rooted hearsay exception.” Syllabus
Point 6, Sate v. Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995).

7. “Thefdlowing(ig .. . not exduded by the hearsay rule, even though the dedarant
Isavalableasawitness. . .. (4) Statementsfor Purposesof Medicd Diagnogsor Treatment. Statements
meadefor purposes of medica diagnogsor trestment and describing medical history, or past or present
symptoms, pain, or sensations, or theinception or generd character of the causeor externd sourcethereof
insofar asreasonably pertinent to diagnogsor treatment. W.VaR.Evid. 803 (4).” SyllabusPoint 4, Sate
v. Edward Charles L., 183 W.Va. 641, 398 S.E.2d 123 (1990).

8. “Thetwo-part test st for admitting hearsay Satementspursuantto W.VaR.Evid.
803(4) is(1) the declarant’ smotive in making the statements must be cons stent with the purposes of

promoting trestment, and (2) the content of the statement must be such asisreasonably relied upon by a



physicianintrestment or diagnoss” SyllabusPoint 5, Satev. Edward CharlesL., 183 W.Va 641,
398 S.E.2d 123 (1990).

9. When asocid worker, counsdor, or psychologist istrained in play thergpy and
theredfter trestsachild abusevictimwith play thergpy, thethergpis’ stesimony isadmissbleat trid under
themedicd diagnogsor trestment exception to the hearsay rule, West VirginiaRule of Evidence 803(4),
If the dedlarant’ smoativein making the datement iscong gent with the purposes of promoating trestment and
the content of the statement isreasonably relied upon by thetherapist for treeatment. Thetestimony is
inadmissible if the evidence was gathered strictly for investigative or forensic purposes.

10.  “Thequestion of the competency of awitnessto testify isleft largely to the
discretion of thetrid court and itsjudgment will not be disturbed unless shown to have been plainly abused
resulting in manifest error.” Syllabus Point 8, Satev. Wilson, 157 W.Va. 1036, 207 S.E.2d 174
(1974).

11.  “A crimind defendant chdlenging the sufficiency of the evidenceto support a
conviction takeson aheavy burden. Anappdllate court must review dl theevidence, whether direct or
drcumdantid, inthelight most favorableto the prasecution and must credit dl inferencesand credibility
assessmentsthat the jury might have drawn in favor of the prosecution. The evidence need not be
incons stent with every condusion savethat of guilt solong asthejury canfind guilt beyond areasonable
doubt. ... [A]jury verdict should be set aside only when the record contains no evidence, regardless of
how it isweighed, fromwhich thejury could find guilt beyond areasonable doubt.” Syllabus Point 3, in

part, Sate v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).






Maynard, Justice:

Theappdlant, Jfrey Allan Pettrey, was convicted by the Circuit Court of Mercar County,
West Virginia, of three counts of first degree sexud assault, three counts of incest, and three counts of
sexua abuseby aparent. After sentencing the appellant to the penitentiary on each count with the
sentencesto run consecutively, the court suspended the sentencesfor sexud assault and sexud abuse. The
appdlant was ordered to serve the sentences for theincest convictions and then be placed on probation
for five yearswith the conditions that he receive trestment and/or counseling for pedophiliaand not
associate with children under eghteenyearsof age. On apped, the gppellant contendsthe circuit court
committed reversble error by admitting inadmissible hearsay evidence; by denying hismation for a
competency evauation of thechild victims; by recognizing play thergpy asascientificdly reidblemethod
for diagnosing child abuse; and by denying hismationfor acquittal notwithstanding the verdict or for anew

trial. Wefind no error and affirm.

FACTS

Theagppdlant hastwo children, D.R., whoisgpproximatdy eght yearsold, and K.R., who
Isgpproximatdy sx yearsold. The gppellant was never married to the children’ s mother, and the record
Isnot clear asto how long they lived together. Vigtation between the gopd lant and his children beganin

1995. At somepoint thechildren’ smother, R.R., became pregnant to her fifteen-year-old boyfriend. RR.
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and her boyfriend werelivingin North Cardlinaa thetime. D.R. and K.R. movedto Wes Virginiatolive
with their materna grandmother. Both children accused their father of sexualy abusing them. The

authorities were notified and Detective Darrell Bailey investigated the case.

Thegrand jury returned a 12-count indictment againgt the gopelant on February 9, 1999,
charging himwith four counts of sexua assault inthefirs degreein violation of W.Va Code § 61-8B-3,
four countsof incest in violation of W.Va Code 8§ 61-8-12, and four counts of sexua abuse by aparent
inviolation of W.Va Code § 61-8D-5. Theindictment alleged that the appel lant engaged in sexua
intercourse, ord sex, with D.R. ontwo occasonsand K.R. on two occas onsbetween September 1995
andMay 7, 1998. Theincdentsoccurred whilethe childrenwerevigting withtheir father a hismother’'s

house.

Theappdlant' strid washeld on Juneland 2, 1999. The State presented thetestimony
of Betsy Akers, D.R.’ skindergartenteacher; Margaret Spangler, thechildren’ smaternd grandmother; and
PhyllisHasty, achildren’ s counsdl or at Southern Highlands Community Mental Hedlth Center. The
appdlant testified inhisown defense and presented thetestimony of SandraHylton, hismother, and Dr.

Joli Brams, alicensed psychologist. The children did not testify.

Ms Akerstedtified that D.R. wasin her kindergarten classfrom October 1997 to June
1998. Shenaticed achangein D.R.’sbehavior in mid-April of that year. He seemed sad or depressed

andwanted to beleft done. On oneoccason, he pulled down hispantsinthe cafeteriaand “ mooned”’ the
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other gudents When shediscussed theincident with D.R., hetold her that “well deddy did that to him.”
Hedsotold histeacher “if hedidn't do what deddy said hewould beet him redlly hard[]” and the appellant
meadehimliedown“for daddy to suck hiswienar].]” Ms Akersobsarved D.R. placing suffed animalsin
sexud postions. When sheasked D.R. what hewasdoing, hetold her theanimaswere*[€e]ating each
other out.” Becausesheisrequired by law to report incidents of sexud abuse, Ms. Akersreported these

conversations to the authorities.

Ms Spangler testified thet thechildren lived with her fromthetime D.R. garted preschool
through the beginning of first grade. During hiskindergarten year, Ms. Spangler testified that she noticed
achangein D.R.’sbehavior. He began throwing tantrumsand “would set and cry alat, that hefet dirty
and nasty[.]” Upon returning from avigt with her father on one occasion during thistime period, Ms.
Soangler saidK.R. began* screamin’ and aryin” when shewent to the bathroom. When her grandmother
went to check on her, shesad K.R. was“red and sorg].]” Ms. Spangler dso stated that when shegave
K.R. abath, “thewater and sogp would burn her bottom.” Shegtated that the children enjoyed visting
their father whenthey initialy cametolivewith her, but later D.R. did not want to vigt or talk to hisfather.
Ms Spangler rdlaed aninadent inwhich D.R. awokewith an erection, pulled down hisundershortsand
rubbed againg her; he then touched her inthe groinarea. Thisoccurred about thetimetheincidents a

school were reported.

PhyllisHady testified thet “[g] children’ scounsdlor isgpeaificadly traned to give counsding
to achild, and my specific areathat | work with, primarily, isplay thergpy.” Ms. Hasty sated that she
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trested K.R. prior toworkingwith D.R. However, D.R. disdosed theincidentsof sexud abusefirst.! Ms.
Hasty began treating K.R. in February 1998 when the child was brought to her because of “acting out
behavior and possible sexud abuse” She saw K.R. gpproximately seventeen times beginning whenthe
child was three and one-haf yearsold. D.R. was brought to her after the May 7, 1998 report of his
behavior at school. Ms Hasty saw D.R. gpproximatdy tentimes. During her sessonswith the children,
they engaged in child-directed or nondirective play thergpy inwhich smal children usevarioustoysto act

out their feelings because they are unable to fully verbalize them.

Ms Hadly tedified that D.R. stated “daddy hurt me” during histhird counsding session.
Shetedtified further that he daborated on theincident by saying thet “ deddy held him down, pulled down
his pants, sucked me, and hepointed to hisgroins, and hewouldn’t let meup.” Thisepisodetook place
inD.R.’spaternd grandmother’ sbedroom. D.R. dso sated “that he[] saw daddy dothiswith K.” and
“[h]ea so saw daddy with K. with hishands between herlegq.]” After disclosing theabuse, D.R.

iImmediately walked over to the bot bag and began hitting it, calling it daddy.

After beingin theragpy amos five months K.R. told Ms. Hasty that her daddy hurt her.
Shetediified that K.R. told her “daddy played with my pee-peeand | had to play with his, that it hurt, and
that shedidn't likethewhite Suff in her mouth. . . . [§he said it was bad and made asour face” Prior to

meking thisstatement, Ms Hagty observed K.R. playingwith dolls K.R. called oneof themdedolls“the

'D.R. disclosed theincidents of sexua abuse on duly 14, 1998 while K.R. said nothing about the
abuse until August 4, 1998.



mean doll and hewould hurt her baby[]” InApril, K.R. “had him hurting the baby and she had him hit the
baby in the face and then bitethe baby, . . . and had [the head of ] themaedoll inthegroin, inthe pevic
region of theother doll[.]” Ms Hasty sad that shemade note of these behaviors because shethought they
wereaarming but a the time she did not view the behaviors as being diagnostic of abuse. After the

disclosure in August, she reported the incident to Detective Darrell Bailey.

SandraHylton, the gppdlant’ smather, testified that the gppd lant lived with her in atwo-
bedroom gpartment. D.R. and K.R. would stay with her intermittently on weekendsand a timesfor a
week or two when their mother wasliving in North Carolina. She stated that the appellant had aloving
rel ationship with his children and that both continued to stay with the appellant in her home efter the
dlegationsof abuseweremade. The appdllant tetified that heisthefather of D.R. and K.R. and thet he
liveswith hismother. He gtated thet the children stayed with him on and off snce 1995, the datesdleged
intheindictment. Thegppd|ant testified that hewasnotinvolved inadisputewith R.R. and that he never
hed problemswith the children’ smaternd grandmother. Hecouldthink of noreasonwhy D.R. andK.R.

would make up these stories. He denied sexually abusing his children.

Dr. Joli Brams, thegppdlant’ sexpert, isalicensad psychologist. Dr. Bramsreviewed the
children’ streatment recordsbut did not interview D.R. and K.R. Attrid, shetedtified that nondirective
play therapy isnot diagnostic. She stated that preconceived notionsresult ininterviewer biasand that
preschool age children are most susceptibleto interviewer bias. Shegtated that the behaviorsexhibited

by these children werenot clear indicators of sexud abuse but were dlear indicatorsthat D.R. and K.R.
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were* not brought up theright way.” Shedated that “dl childrenlie’ and suggestedthat D.R.and K.R.’s
environment might explainther explicit knowledgeof sexua matters. However, sheadmitted shehad not

met any family members.

At the dose of the evidence, the court dismissed counts 2, 6, and 107 of theindictment
becausethe State proved only one act of sexua assaultinvolving D.R. Thejury convicted the gppellant
of theremaining nine counts. Thesentencing order wasentered on August 5, 1999. The gppedlant was
ordered to sarvefifteento thirty-fiveyearsin the penitentiary on each count of first degree sexud assaullt
andfivetofifteen yearson each count of incest and sexud abuse by aparent; the court then supended the
sentencesfor sexua assault and sexud abuse. The gppellant was ordered to serve the sentence for the
incest convictions after which hewill be placed on probation for five yearswith the conditions that he
recalve trestment and/or counsdling for pedophiliaand not assod atewith children under the age of eighteen.

The appellant appeals from this order.

Onagpped, the gppd lant contendsthe circuit court erred by dlowing inadmissible hearsay
during thetrid; by failing to grant acompetency evaluation of the children or to question them; by
recognizing play thergpy asasdentificaly reliable method of diagnosing child abuse; and by refusing to

grant ajudgment of acquittal or anew trid based upon insufficency of theevidence. The Staleassartsthat

Counts 2, 6, and 10 of theindictment alleged sexud assaullt, incest, and sexud abuse by aparent
of D.R.



the circuit court committed no error and argues that the judgment of the court should be affirmed. We

agree.

DISCUSSION

Theappdlant submitsthedrcuit court erred by dlowing Betsy Akersand PhyllisHasty to
testify regarding satements madeto them by the child victims.® He contendsthisis error becausethe
childrendid not tedtify, the Satementswere not inherently trustworthy, nor did the Satementsfdl withina
hearsay exception. Therefore, saysthe gppd lant, the admission of these Satementsviolateshisfederd

constitutional right to confrontation.

Prior totrid, thegppdlant filed amoationinlimineto exdude thetesimony of thechildren’s
mother, thematerna grandmother, school officias, theinvestigating policeofficer,and Ms Hagty. The
gppellant believed thetestimony of thesewitnesseswould beinadmissible hearsay whichwould not fal
under any exceptionto the hearsay rule. He dso argued that Ms. Hasty' stestimony should not be admitted

under West VirginiaRuleof Evidence803(4)*which exceptsfrom the hearsay rulestatementsmadefor

*The appdlant does not complain about Margaret Spangler’ stestimony. The court ruled the
children’ sgrandmoather could not testify regarding Satements mede by the children; she could only testify
regarding actions of the children which she observed.

“West Virginia Rule of Evidence 803(4) states:

(continued...)



the purposes of medicd diagnossor treetment. Thedrcuit court “ruled thet the Satementsof D.R. to his
school teacher and principle[sc] wereadmissble; the gatementsof child(ren) to the schoal counsdlor, the
police officer and the grandmother wereinadmissible].]” After receiving further evidence, the court
determined that Ms Hagty' stestimony “falswithin the acogpted exceptions. 1t dealswith trestment and
diagnoss” Thecourt dlowed Ms. Hagty to testify under the medica diagnogisor trestment exception to

the hearsay rule.

ThisCourt previoudy said that “*[r]ulingsontheadmisshility of evidencearelargdy within
atria court’ ssound discretion and should not be disturbed unlessthere hasbeen an abuse of discretion.’
Satev. Louk, 171 W.Va. 639, 643, 301 S.E.2d 596, 599 (1983).” Syllabus Point 2, Satev. Peyatt,
173W.Va 317,315 SE.2d 574 (1983). Inthecaseat bar, thecircuit court determined that D.R.’s
actionsa school were* obvioudy admissble” The court further ruled thet the satements made by D.R.
to histeacher were admissible under Satev. Edward CharlesL., 183 W.Va 641, 398 SE.2d 123
(1990), not for the truth of the matter assarted, but “to explain theaction of theteacher and the principd

inreferring the matter to themother and counsd or and the matter eventudly gettingto Ms Hagty for -- for

%(...continued)
Thefallowing are not excluded by the hearsay rule, even though the declarant isavailableasa
witness:

(4)  Statementsfor purposesof medical diagnosisor treatment. -- Statements made for
purposes of medica diagnossor trestment and describing medica history, or past or present symptoms,
pain, or sensations, or theinception or generd character of the cause or externd source thereof insofar as
reasonably pertinent to diagnosis or treatment.
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her counsding and treetment.” Furthermore, during thetrid, the court plainly indructed thejury to consder

the child’ s statements for that limited purpose only.

SyllabusPoint 1 of Satev. Maynard, 183W.Va. 1, 393 SE.2d 221 (1990), interprets
West VirginiaRuleof Evidence801(c) inwhich hearsay isdefined.” Weareguided by thissyllabuspoairt,
which reads as follows:

Generdly, out-of-court statements made by someone other than the

dedlarant whiletedtifying are not admissbleunless 1) the gatement isnot being

offered for thetruth of the matter asserted, but for some other purposesuch as

moative, intent, State-of-mind, identification or reasonabl enessof theparty’ saction;

2) the satement isnot hearsay under therules, or 3) the satement ishearsay but

falls within an exception provided for in the rules.
Thedrcuit court conducted extensve questioning regarding the testimony Ms. Akerswould give at trid
prior to admitting theevidence. Thecourt was sdtisfied that the purpose of thetestimony wasto explain
why Ms Akersreported theincident. After reeding and Sudying therecord submitted inthiscase, weare
convinced Ms. Akers testimony was offered soldly to explain the reasons she discussed the child's
behavior with hisgrandmother andreferred him to athergpist for treetment. Becausethe Satementswere
admitted not to prove the truth of the matter asserted but rather to show why the teacher reported the
incident, the gatements were not hearsay by definition. Statementswhich are not offered for the truth of

the matter asserted do not implicatethe Sixth Amendment right to confrontation. Satev. Dillon, 191

W.Va 648, 658,447 S.E.2d 583, 593 (1994). Therefore, thestatementswere properly admitted at tridl.

*‘Hearsay’ isagtatement, other than one made by the declarant whiletestifying at thetrid or
hearing, offered in evidence to prove the truth of the matter asserted.” W.VaR.Evid. 801(c).
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Next, we consider Ms. Hadly' stestimony and whether the appellant was denied hisright
to confrontation or whether the Satements made by the chil drento her were properly admitted through her
tesimony. Webegin by acknowledgingthat “[t]he Confrontation Clausecontained inthe Sixth Amendment
to the United States Congtitution provides: ‘Inal criminal prosecutions, the accused shdll . . . be
confronted with thewitnessesagaing him.” This dlause was made gpplicable to the sates through the
Fourteenth Amendment to the United States Condtitution.” SyllabusPoint 1, Satev. James Edward

S, 184 W.Va. 408, 400 S.E.2d 843 (1990).

Thebad cprinaplesfor admitting evidenceunder the Confrontation Clausewereenunciated
in James Edward S. and reiterated in State v. Mason, 194 W.Va. 221, 460 S.E.2d 36 (1995).
Syllabus Point 2 of Mason reads as follows:

“Thetwo centrd requirementsfor admisson of extrgudicid testimony
under the Confrontation Clause contained in the Sxth Amendment to the United
States Congtitution are: (1) demondtrating the unavailability of thewitnessto
testify; and (2) proving therdiability of thewitness sout-of-court statement.”
Syllabus Point 2, Satev. James Edward S, 184 W.Va. 408, 400 S.E.2d 843
(1990).

This Court later clarified the unavailability prong by stating:

We modify our holding in James Edward S, 184 W.Va. 408, 400
S.E.2d 843 (1990), to comply with the United States Supreme Court’s
subsequent pronouncements regarding the gpplication of itsdecisoninOhiow.
Roberts, 448 U.S. 56, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980), to hold that the
unavailability prong of the Confrontation Clauseinquiry required by syllabus point
one of James Edward S isonly invoked when the challenged extrgudicia
statements were made in aprior judicial proceeding.
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Syllabus Point 2, Satev. Kennedy, 205 W.Va. 224, 517 S.E.2d 457 (1999). Inthe caseat bar, the
daements made by the childrento Ms. Akersand Ms Hasty were obvioudy not medein aprior judicd
proceeding. Therefore, theunavailability andysispertinent to the Confrontation Clauseisnot gpplicable®

Furthermore, evidencewhichfdlsunder afirmly rooted exceptiontothehearsay ruleis
admissiblewithout violating the Confrontation Clause. In SyllabusPoints4 and 6 of Mason, 194 W.Va
221, 460 S.E.2d 36 (1995), this Court clearly stated that:

“Even though the unavailability requirement has been met, the
Confrontation Clause contained in the Sixth Amendment to theUnited States
Condtitution mandates the exclusion of evidence that does not bear adequate
indiciaof reiability. Rdiability canusudly beinferred wherethe evidencefals
within afirmly rooted hearsay exception.” Syllabus Point 5, Sate v. James
Edward S, 184 W.Va. 408, 400 S.E.2d 843 (1990).

For purposesof the Confrontation Clausefoundinthe Sixth Amendment
to the United States Condtitution and Section 14 of Artidelll of theWes Virginia
Conditution, noindependent inquiry intordiability isrequired when theevidence
falls within afirmly rooted hearsay exception.

Nonethdess we pausshereto natethat the unavail ahility of the children was dearly demonstrated.
Prior totrid, theappe lant requested that the State not be permitted to proceed “ without the children.”
During the May 24, 1999 pre-trid hearing, the gppd lant admitted that it was not arequirement for the
court, but he nonethel essrequested “that the Court &t least consider trying to bring these childreninand
try totak tothem[.]” Ms Hadly tedtified that establishing rgpport with D.R. and K.R. was very difficult.
The prosecutor Sated thet initidly shewanted the children to testify. She went to their home and tried to
talk to them, but found that “[n]ather one of them would say aword to me. | don’t mean about this. |
meanabout anything.” After forty minutesof vigtation, thechildrenwould smilea Ms. Garton but would
not utter aword. \When thisevidencewas presented to the court, the judge determined that the children
should not be brought into court and confronted; they werein no conditionto testify, and, therefore, would
not be made to do so.
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Thedrcuit court found that Ms. Hagty' stestimony wasrelidble, and thereforeadmissible,
becauseit fdl withinthemedica diagnossor trestment exception to the hearsay rule. Thegppelant does
not question whether themedica diagnosisor trestment exceptionisafirmly rooted hearsay exception.
In fact, this Court previously said:

Thefollowing[ig . . . not excluded by the hearsay rule, eventhough the
declaantisavalableasawitness ... (4) Statementsfor Purposes of Medicad

Diagnosisor Trestment. Statementsmadefor purposesof medical diagnosisor

trestment and describing medica higtory, or past or present symptoms, pain, or

sensations, or theinception or generd character of the cause or externd source
thereof insofar asreasonably pertinent to diagnosisor treetment. W.VaR.Evid.

803(4).

SyllabusPoint 4, Satev. Edward CharlesL., 183W.Va 641, 398 SE.2d 123 (1990). The appellant
ingead arguesthat thetestimony of athergpist who tregts child abuse dientswith play therapy should not

be recognized under the exception. Thisis the issue we must resolve.

If Ms Hagty' stestimony wasproperly admitted under theexception, rdiability issatisfied
and the Confrontation Clauseisnot implicated inthiscase. In order to admit hearsay evidence under the
medical diagnosis and treatment exception, a two-part test must be met:

The two-part test set for admitting hearsay statements pursuant to

W.VaR Evid. 803(4) is(1) thededarant’ smativein making the datements must

be cons gent with the purposes of promoting treetment, and (2) the content of the

Satement must be such asisreasonably rdlied upon by aphysdanintrestment or

diagnosis.

Syllabus Point 5, State v. Edward CharlesL., 183W.Va 641, 398 S.E.2d 123 (1990). InEdward
CharlesL., gatementsregarding sexua abuseby thechild victims father weremadeby the childrento

apsychologist who wastreating them. The children told the psychologist about their father’ ssexud
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behavior and the sexual abusewhich had been inflicted uponthem. Thecircuit court permitted the
psychologist to repeet the children’ sstatementsat trid, and Edward CharlesL. gppedled. On goped, this
Court affirmed by adopting the two-part test set forth above and stating “that not only wasthemotive
behind the statements made by the children consistent with promoting trestment, . . . but aso, the
gatements were such that they would have been reasonably relied upon by [the psychologit] in his

diagnosis and treatment of the children.” 1d., 183 W.Va. at 654, 398 S.E.2d at 136.

Caseswhich discusstestimony offered by asocid worker or counsdor aremoreinline
withthefactsinthecasea hand. In Smmersv. Sate, 943 P.2d 1189 (Wyo. 1997), the defendant was
convictedin Wyoming of twe ve countsof sscond-degree sexud assault involving threechildvicims. Prior
totrid, thedidrict court determined that onevictim, S.S., was not competent to testify. The Statethen
offered thetestimony of thesocid worker who counsded dl threevictimsregarding Satementsmadeto
her by SS. The court admitted thetestimony under the medica diagnossor trestment exception. The
defendant gpped ed, arguing, inter alia, that the socid worker wasimproperly permitted to offer hearsay
evidencein her testimony. On gpped,, the Supreme Court of Wyoming determined thetria court did not
e becausethe datementswere madeto amedica professond or professond counsdor andtheexpert's
testimony provided the proper foundation. Thet is, the Satementswere cons stent with the purposesfor
which thewitnessbecameinvolved with thevictim and the witnessrdlied on the Satementsfor diagnods

and treatment.
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In Gohring v. Sate, 967 SW.2d 459 (Tex. 1998), the defendant was convicted of
aggravated sexud assault of achild andindecency withachild. Hegppedled, dleging, inter alia, thetrid
court improperly admitted the hearsay testimony of adramatherapist and asocia worker under the
medical diagnosisand treatment exception. On gpped, the Court of Appedlsof Texas noted that the
dramathergpis hed amedter’ sdegreein dramathergpy, had post magter’ straining, and was aregisered
play thergois. Her purposein talking to the child victim was to provide psychologicdl trestment. The court
held that the dramathergpist could properly repeet the satements madeto her by the child victim because
It could reasonably beinferred that the victim understood shewas seeing thethergpist for the purpose of
medical trestment in connection with the abuse and the Satementswere made for the purpose of medica
diagnogsor treetment. Thedefendant argued thethergpist wasnot a“medicd person.” Inupholding the
trid court’ sruling, the court stated, “In any event, if the Satement ismadeto another for the purpose of
medical trestment, the person to whom the statement ismade does not necessarily haveto bea‘medica
person.”” Id. a461. Inthisparticular cass, thetestimony of thesodia worker washdd to beinadmissble
because thesocid worker worked inintake and investigation for Children’ s Protective Services (CPS).

The court concluded that an investigator for CPS is not recognized as a medical professional.

In Satev. Ackerman, 90 Wash.App. 477, 953 P.2d 816 (1998), the defendant was
convicted of second degree child molestation of his sepdaughter. Thetrid court determined the child
victim was unavalableto testify and alowed the Stiate to introduce the tesimony of the child’ streatment
counsglor regarding statements madeto her by thevictim. These satementswere admitted under the

medical treatment exception. Thedefendant appealed. On apped , the\Washington Court of Appedls
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conduded that “ [ g tatements madeto counsd orsin child abuse or rgpe Stuations are encomypassad by this
exception[]” and “[g|tatements attributing fault to amember of thevictim’ simmediate household may be
reasonably pertinent to trestment and are thus admissible becauseit is‘ relevant to the prevention of
recurrence of injury.’” 1d., 90 Wash.App. at 482, 953 P.2d at 819 (quoting Sate v. Butler, 53
Wash.App. 214, 221, 766 P.2d 505, 509 (1989)) (citationsomitted). The court held that the Satements

were properly admitted for purposes of medical treatment.

In Satev. Lopez, 95 Wash.App. 842, 980 P.2d 224 (1999), afather was convicted of
molesting and raping threeof hisfivechildren. Attrid, asodd worker identified asaforengcinterviewer
for sexudly abusad children wasdlowed to testify concerning Satements madeto her by the children. The
Satementswere admitted under themedical diagnosisand trestment exceptionto thehearsay rule. The
State conceded the interviews conducted by the socia worker were not for the purposes of medica
diagnosisor treatment; rather, theinterviewswere conducted for purely forensc purposes. The State
showed no rel ationship between the satements and diagnosis or trestment and ultimately conceded that
the sodd worker “washired 0ldy to interview the children to determine the exisence and extent of sexud
abusefor trid purposes” 1d., 95Wash.App. a 850, 980 P.2d at 228. Thedefendant appeded, dleging
the court erred. On gpped, the Court of Apped s held the statementslacked theindiciaof rdiability
required for admisson under thisexception. However, the conviction was affirmed because the datements

were properly admitted under the child abuse hearsay statute.
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In the case sub judice, Ms. Hagty testified at trid that sheisachildren’s counsdlor a
Southern Highlands Community Mental Hedlth Center which meansthat sheis* edificaly trained togive
counsgingtoachild, and [the] specificareathat [she] work[s] with, primarily, isplay thergpy.” Ms. Hasty
testified that shehasabache or’ sdegree and amaster’ sdegreein socid work and hasfulfilled most of the
qudifications necessary to become aregisered play therapist. Inorder to becomeregistered, one must
obtanameagte’ sdegreeinardated areaof sudy such associd work, psychology, or counsding and have
at least 2000 contact hours of therapy including 500 hours of supervised play therapy by aregistered
supervisor and 150 dock hoursof training in play thergpy. Ms Hagty has completed dl but 35 dock hours

of training.

Prior to being employed in thisjob, Ms. Hagty testified that she worked for the West
VirginiaDepartment of Health and Human Resourcesasachild protective serviceworker and for Southern
Highlandsasan early interventionist. Shewent onto say that play thergpy isdient-centered and the child
istheleader. Shedso said that her job isto help the children that are brought to her for treetment; she
doesnat interview or investigate. Play therapy involvesintengve lisening which children find comforting.
Sheworks on sef-esteem and attemptsto teach sexud boundaries. When asked on cross-examination
If shesarvesonamultidisciplinary team, sheexplained that she doesand theteam reviews casesof dleged
child abuse, both sexud and physicd. Theteam then discusses esch case and determinesthe nesds of eech

individual. She worked with the team which assessed D.R. and K.R.
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K.R. wasbrought to Ms Hagty for trestment for aggressve behavior and possible sexua
abuse. Ms Hasty wasawarewhen D.R. was brought to her for trestment that his school had disclosed
possblesexud abusetotheofficids. Unlike Gohring and Lopez, the children were not brought to Ms.
Hasty for investigative or forensc purposes. Thedatementsmadeto Ms Hagty by the children regarding
the sexud abuse were madein atherapeutic context. Her soleinvolvement with K.R. and D.R. was
diagnosisand treatment. Also, the Satementswere such that they were reasonably relied upon by Ms,

Hasty in her diagnosis and treatment. Ms. Hasty’ s testimony was properly admitted at trial.

We, therefore, hold that whenasocid worker, counsdor, or psychologigtistranedinplay
thergpy and theredfter treetsachild abuse victim with play thergpy, thethergoi’ stestimony isadmissble
at trial under themedical diagnosis or trestment exception to the hearsay rule, West VirginiaRule of
Evidence 803(4), if the declarant’ s motive in making the statement is cons stent with the purposes of
promoting treatment and the content of the statement isreasonably relied upon by the therapist for
trestment. Thetestimony isinadmissbleif the evidencewas gathered gtrictly for investigative or forensc
purposes. Moreover, statementswhich attribute fault to amember of the victim’ s household may
reasonably be pertinent to trestment and are thus admissible because these gatements arerelevant to

prevention of recurrence of injury.

Wefind no meritinthegppelant’ scontention that thecircuit court erredinfalling to order
acompetency evauation of thechild victimsand in not atempting to oesk with the children regarding their
possible gopearanceat trid. Itiswdl settled that “[t]he question of the competency of awitnessto tetify
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isleftlargdy to thediscretion of thetrid court and itsjudgment will not be disturbed unlessshownto have
been plainly abusad resulting in manifest error.”  Syllabus Point 8, Satev. Wilson, 157 W.Va 1036, 207
S.E.2d 174 (1974). In other words, “the decision whether to submit asexual assault victimto a
competency examinationlieswhally inthecourt’ sdiscretion.” Satev. Murray, 180W.Va 41, 49, 375

S.E.2d 405, 413 (1988) (citations omitted).

Although the gppd lant concedesthat the decis onwhether to submit asexud assault victim
to acompetency evauation lieswithin the arcuit court’ sdiscretion, he arguesthejudgein this case erred
because he did not attempt to spesk with the childrenprior totrial. After the appellant requested a
competency evauation for both child victims, the record shows the court held ahearing onthemation.
During the April 20, 1999 hearing, Ms Hagty tedtified that the chil dren would be embarrassad and it would
be extremdy difficult for themto rdaethisinformation to total Srangersin court. Shetegtified that K.R.
hed twelve sessonswith her before she rd ated theabuse to thethergpist. During sesson number twelve,
the di sclosure spontaneoudy came out when the child finished playing with no evidence of coaching.
Disdosure seemed eader for D.R. because he had previoudy told his grandmother and histeacher about
theabuse. But Ms. Hasty did not think D.R. could face hisfather and talk about the abuse to agroup of
srangers. Whether K.R. would answer anything was questionableon any given day. After much
discussion and the gppel lant objecting to closed-circuit video testimony, the prosecutor offered totalk to
the children and report back to the court. The court findly denied the motion for competency evauations

dating that the children had been eva uated by M s Hasty who had met with D.R. and K.R. multipletimes
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and, inthejudge sexperience, was“very qudified.” However, the court said defense counsd could ask

the court to reconsider after receiving Ms. Hasty’ s treatment notes and reviewing them with his expert.

OnMay 24, 1999, the prosecutor advised the court she met with the children and they
would nottalk. Thegppe lant nonethd essrequested that the chil dren bebrought into court and questioned
before going any further. Therequest wasdenied. At ahearing the next day, Ms. Hadly tedtified thet the
children werenot competent to testify; by that sheexplained that shemeant they were mentally capable of
tegtifying but werenot emotionaly ableto do 0. At the condlusion of the hearing, defense counsd asked
the court to recongder theruling. The court dedlined to changetheruling but did not rule out the possihility

that the defense could call the children to testify.

Therecord evidencedearly showsthat thesechildrenwerenot willing to testify or toeven
answer questions posed by the prosecutor. The prosecutor notified the court and defense counsd prior
to thehearing that the children were unavailableto testify. Furthermore, accordingto Ms. Hasty, the
childrenwererductant to discusswhat had happened to them outs de of athergpeutic stting. Under these

circumstances, we cannot say the circuit court plainly abused its discretion resulting in manifest error.

Ladly, thegppdlant complainsthe evidencewas not aufficent to sugtain hisconvictionsfor

sexud assault, incest, and sexud abuse by aparent. Hearguesthisisso becausethe court permitted the

Stateto proceedtotrid solely onthebasisof inadmissible hearsay; therefore, he says, no rationa jury
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should have found him guilty. Sincewe previoudy determined the circuit court properly admitted the

evidence at trial, we find no merit in this contention.

We note, nonetheless, that “[a] convicted defendant who pressesaclam of evidentiary
insufficiency faces an uphill climb.” Sate v. LaRock, 196 W.Va. 294, 303, 470 S.E.2d 613, 622
(1996). Our dandardisated in Syllabus Point 1 of Satev. Guthrie, 194 W.Va 657, 461 SE.2d 163
(1995):

Thefunction of an appd lant court when reviewing the sufficiency of the
evidenceto support acrimind conviction isto examinethe evidence admitted at
trid to determine whether such evidence, if believed, issufficient to convincea
reasonable person of the defendant’ sguilt beyond areasonable doubt. Thus, the
rlevant inquiry iswhether, after viewing the evidencein thelight most favorable
to the prasacution, any rationd trier of fact could have found the essentid dements
of the crime proved beyond a reasonable doubt.

This means that

A aimina defendant chdlenging thesufficency of theevidenceto support
aconviction takeson aheavy burden. An appellate court must review dl the
evidence, whether direct or circumstantial, in thelight most favorableto the
prosacution and must credit dl inferencesand credibility assessmentsthat thejury
might have drawn in favor of the prosecution. The evidence need not be
incong gtent with every condusion savethat of guilt solong asthejury canfind guilt
beyond areasonabledoulat. . . . [A] jury verdict should be set asde only whenthe
record containsno evidence, regardless of how it isweghed, fromwhichthejury
could find guilt beyond a reasonabl e doubt.

Syllabus Point 3, in part, Sate v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

Thecircuit court believed the State proved only one sexual assault upon D.R. and

dismissed the countsin theindictment which were based upon an alleged second sexud assault of D.R.
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Theevidencepresented at trid wassufficient to sugtain thegppd lant’ sconviction on each of theremaining

charges.

CONCLUSION

We bdievethe evidence submitted by the State was properly admitted at trid and was
sufficient to support thegppd lant’ sconviction. Based upon theforegoing, wehereby affirm thejudgment
of the circuit court.

Affirmed.
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