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SYLLABUSBY THE COURT

1. “‘Itisafundamentd guaranty of due processthat adefendant cannot betried or
convicted for acrimewhile heor sheismentdly incompetent.” Satev. Cheshire, 170W. Va 217, 219,

292 SE.2d 628, 630 (1982).” Syl. pt. 5, Satev. Hatfield, 186 W. Va 507, 413 SE.2d 162 (1991).

2. ““No person may be subjected totrid onacrimina chargewhen, by virtue of
menta incapacity, the person isunableto consult with hisattorney and to assst inthe preparation of his
defense with areasonable degree of rationd understanding of the nature and object of the proceedings
againg him.” SyllabusPoint 1, Satev. Milam, 159 W. Va 691, 226 S.E.2d 433 (1976).” Syl. pt. 6,

Satev. Barrow, 178 W. Va. 406, 359 S.E.2d 844 (1987).

3. “Evidence of irrationa behavior, ahistory of mental illness or behaviorad
abnormdities, previous confinement for menta disturbance, demeanor beforethetrid judge, psychiaric
and lay testimony bearing on theissue of competency, and documented proof of menta disturbanceare
dl factorswhich atrid judge may congder in the proper exercise of his[or her] discretion [to order an
inquiry into themental competence of acriminal defendant].” Syl. pt. 5, Satev. Arnold, 159 W. Va

158, 219 S.E.2d 922 (1975).

4, Whereacriminad defendant has dready been afforded acompetency hearing

pursuant to W. Va Code 88 27-6A-1(d) & -2 (1983) and been found mentaly competent to sand trid,



atrial court need not suspend proceedingsfor purposesof permitting further psychiatric evaluation or
conducting an additiona hearing unlessit is presented with new evidence casting serious doubt on the
vaidity of the earlier competency finding, or with anintervening change of circumdtance that rendersthe

prior determination an unreliable gauge of present mental competency.



McGraw, Chief Justice:

LewisFranklin Sandersgpped s his conviction on the charge of robbery with theuse of a
firearm, W. Va. Code § 61-2-12 (1961), and resulting forty-year sentence. This case presentstwo
princpa issuesfor the Court’ sconsderation: Argt, Sandersassartsthat the drcuit court erred by refusing
to grant hismotion for amistrial, where he claimed that he was not mentaly competent to sand trid.
Second, he arguesthat the forty-year sentenceimposed by thetrial court amountsto condtitutionaly
Impermissble punishment for exerdsng hisright to ajury trid, where, prior totrid and in deer violation of
West VirginiaRule of Crimina Procedure 11(e), the court offered Sandersa sentence of thirty-years
imprisonment if he choseto plead guilty. Wefind meritin Sanders damthat thetrid court abused its
discretioninfailing to direct additiona inquiry into hismental competency at the close of trial, and
accordingly reverse. Furthermore, based uponthetria court’ sviolation of Rule 11(e), wedirect that upon

remand this case be assigned to a different judge.

l.
BACKGROUND
Sanderswasarrested on April 17, 1994, shortly following anincident where, according
to testimony presented at trid, he robbed Teresa Jessup at gunpoint on the parking lot of a Shoney’s
restaurant in South Charleston, West Virginia Ms. Jessup | eft the restaurant a gpproximeately 2:30 p.m.,
after finishing her morning waitressing shift, and walked to anearby car. After shewas seeted inthe

vehicle, an African-American maein dark clothing with ahood over hisface opened the car door and,



while holding agun, demanded money. A shoving contest ensued, with Ms. Jessup refusng to remain
seated and the masked robber attempting to force her to say in the car. When shefindly reached a
standing posgition, the robber put the gunto Ms. Jessup’ shead and again demanded dl of her money,
gating: “Give meyour money. Now. | meanit.” WhileMs. Jessupinitialy indicated that she had no
money, the robber’ s nervousness and satement, “1 know you have money because you jugt got off from
work,” eventudly persuaded her to produced severd onedallar bills. Ms. Jessup wasnever ableto see

the assaillant’ s face.

Therobber fled the Shoney’ sparkinglotonfoot. A retired firefighter, John Clark, was
driving his pickup ashort distance from the Ste of the robbery when he heard a police bulletin regarding
theincident over hisscanner radio. Approximatey one and one-hdf blocksaway from the restaurant, he
gpotted aman fitting the description of Ms. Jessup’ srobber inan dleyway, heading toward anearby set
of rallroad tracks. According to Mr. Clark, themanwasacting “suspicious,” in that hewas*looking
around quiteabit.” Mr. Clark droveto the Shoney’ sand told police about hisobservations. Another
motorig, LenaStede, whowasdriving on nearby Interstate 64, likewise heard abulletin on her scanner
radio which gave adestription of the assallant and indicated that he was lagt seen near the rallroad tracks
that lay directly beneath the highway. After spotting anindividua walking aong I-64 that matched the

description of the man wanted by police, Ms. Steele contacted authorities using her cellular phone.

Upon obtaining thisinformation, Patrolman Larry Thomasof the South Charleston Police

Department drove onto 1-64 and pulled in behind aman walking bes de the roadway, whom he later
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identifiedat trid asSanders. Sandersimmediatdly fled down the highway and then up an adjacent hillside,
but halted after Patrolman Thomas drew his pistol and ordered him to stop. Sanderswasfound in
possession of adark sveatshirt with eye and nose holes cut out of the hood, a.22 cdliber semi-automatic

pistol, and several one dollar bills.

Sanderswasindicted for robbery by the Kanawha County Grand Jury on June 30, 1994.
Shortly prior to that date, Sanders' appointed counsel on June 2, 1994 moved for amental status
examinaion pursuanttoW. Va Code 8§ 27-6A-1(a) (1983), indicating to thetria court that defendant was
“ddugond and unableto asast counsd.” The defense mation was granted, and Senders was subssquently
examined on October 12 by Dr. Raph Smith, M.D., apsychiatrit, and Dr. Rosemary Smith, Psy. D., a
psychologid. Inareport detailing their findings, these mental hedlth professondsindicated that Senders
wasacting“inapsychatic manner,” asevidencedin part by dd usond thinking regarding hisinvolvement
inamilitary “misson” to protect a Charleston chemica plant from Russan attack. The doctorsfurther
noted, however, that severd tests* raisg d] agreat suspicion of maingering asasole explanationfor his
behavior.” Asaconsequence, thereport stated that because of the conflicting evidence at hand, no
condugive determination could be made concerning Senders competency to gand trid. Accordingly, it

was recommended that Sanders be placed in a state mental facility for further observation.

In response to these findings, the circuit court under authority of W. Va. Code
§27-6A-1(b) ordered that Sanders be admitted to the Forensic Unit of the South Centra Regiond Jail for

atwenty-day observation period, which waslater extended pursuant to ajoint motion by the State and
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defensecounsd. Clinica evauation a the South Centrd Jail wascompleted inmid-December 1994, with
theexamining psychiaris, Dr. Danid Thistlewaite, M.D., and psychologig, Dr. David Clayman, Ph. D.,
both conduding that Senderswasincompetent to and trid based upon bipolar diseeseand an affectively-
based psychotic disorder. It was recommended that Sanders undergo protracted treatment with

antipsychotic drugs.

Thedrcuit court subssguently determined without ahearing that Sanderswasincompetent
to gandtrid, and, on February 1, 1995, committed him to Sharpe Hospitdl in Weston, West Virginia, for
asix-month improvement period pursuant toW. Va Code § 27-6A-2(b). Aninitid report from Sharpe
Hogpita dated July 12 by forensic psychologist Dr. Theodore A. Glance, Ph. D., indicated that Sanders
continued to suffer from apsychotic disorder and remained incompetent to stand trial. Pursuant to Dr.
Glance srecommendation, thedircuit court ordered an additiond three-month period of examinationand
treatment. By September 1995, the clinicians charged with Sanders' care reported substantial
improvementinhismenta condition. Whilecontinuing to diagnose Sandersassuffering fromapsychotic
disorder, Dr. Glance stated in his second report that

[r]eports noted in the progress notes and from the treatment team,

including thepsychiarigt Dr. Thomas Adamski and thevarioustreatment

team members, suggeststhat Mr. Sandershasimproved considerably

sgncethe July, 1995 evduaion. He hasbeen aggressvely trested with

medications. While he does not actively participate in programming, he

iscompliant and redigticin hisdally behaviors Hehasnat been reporting

thoughtswhich thetreatment team described asddusond. No psychatic
activity such ashdlucinaionsare noted in thefile by any shift worker. ...



Malingering hasbeen acongderation of dl previousevauaors
.... Mdingering remains an opinion of afew of the treatment team
members. Mdingeringisnot conddered as part of thisdiagnosssnce
no[] symptomswere presented other than lack of memory of thedleged
crime.
Based upon hisfinding that Sanders psychatic disorder was being controlled by medication, Dr. Glance
wasof thegpinion that hewasableto asss counsd inmounting adefensed trid. Thetredting psychiarig,
Dr. Adamski, likewiseconcluded in aseparate report that Sanderswasfit to be returned for trial, and
cautioned thet “[o]ne must congder that heisnow aveteran of the Menta Hedth Sysem and that hemay
well malinger persecutory delusonsin order toremaininthehospital.” Sanderswaslater returned to the

South Central Jail to await trial.

On December 14, 1995, the circuit court entered an agreed order authorizing Dr. Glance
to enter the South Centrd Jail for purposes of interviewing and evauating Sendersto determine whether
hewas crimindly responsiblefor the charged offense. During a subsequent April 11, 1996 interview,
Sanders becameirate under questioning and threw achair & Dr. Glance. In areport issued immediately
ater theincident, Dr. Glance posited that the deterioration in the defendant’ s condition was likely caused
by hisrefusal to comply with hismediication needs. Dr. Glancefurther stated that Sanders’ “competency

tostandtrid issuspect,” and suggested that the defendant once more undergo amentd -statuseva uation

'Sanders’ conduct apparently did not come as a complete surprise to Dr. Glance, who had
previoudy been advisad that the defendant exhibited unusud behavior at agatus conference hearing held
onMarch11. Atthat hearing, Sandersat varioustimesdirected obscenitiesat personsin the courtroom,
spoke in an unrecognizable tongue, aleged that the presiding judge was a“ clandest[ine] mason,” and
challenged such judge to a game of chess.



to determine whether he remained competent to stand trid. Shortly thereefter, the circuit court again

committed the defendant to Sharpe Hospital, where he remained until June 1997.

Prior to Sanders returntotheregiond jail, Dr. Glanceissued areport on May 27, 1997,
whereheobserved thet the defendant’ smentd seatuswas* dramatically different” from thet observed during
the April 11, 1996 char-throwing incident. While Sanders was diagnosed as suffering from paranoid
schizophrenia, thecircuit court wasinformed that the condition wasin remission, and thet the dill-existent
schizoid persondlity disorder suffered by Sandersdid not render himincompetent to gand trid. Dr. Glance
cautioned, however, that intheevent Sanders  trid werenot held promptly, it waslikely thet hiscondition

would “disintegrate to the point of incompetency.”

Upon hisfind return from Sharpe Hospitd, Sanderswasarraigned on July 7, 1997 and
entered apleaof not guilty. At the same hearing, defense counsdl requested and were granted leave to
obtain further psychiatric and psychologicd evauation for Sandersby expertsof their choice. Sanders
counsd theresfter served noticeunder W. Va R. Crim. P. 12.2(3) of the defendant’ sintent to rely upon
aninsanity defenseat trid. On August 29, 1997, Sanders was examined by psychiatrist Dr. F. Joseph
Whdlan, M.D, who was chosen by defense counsd. Dr. Whdan, basad upon hisown obsarvaionsaswell
asreview of padt reports, diagnosed Sanders as auffering from bipolar disorder, which he determined was
in partid remisson. Hefurther indicated in areport dated December 1, 1997, that Sanders was not

criminally responsible for the charged robbery, and was likewise incompetent to stand trial.



Defense counsdl dso arranged for Sandersto undergo an examination by Mari Walker,
M.S,, alicensed psychologist. Inareport dated November 19, 1997, Ms. Walker stated that Sanders
“appear|d tothisclinicianto besuffering from psychologica symptomatology whichhedenig[g).” She
went on to state in her report:

Mr. Sandersfulfillsthediagnodic criteria(DSM-1V) for Bipolar Disorder,

NOS. Heisnot consdered competent to and trid. He would have

difficulty objectively processing information, maintaining attention or

making judgmentsfor hisown best benefit. . .. . Continued psychiatric
treatment is very strongly recommended.

At aDecember 1997 status hearing, the results of these most recent psychiatric and
psychologica evauations were discussed, a which time defense counsdl asserted that Sanders was
incompetent to stand trid. After sparring between the State and defense counsdl concerning whether
Sanders should once more be sant to Sharpe Hospitd for an improvement period, thetrid court mede dear
that it would require ahearing? on theissue of defendant’ smental competency prior to taking any further
actioninthecase. At the conclusion of the status hearing, the court put the onus on defense counsel to

promptly schedule a competency hearing for atime when it was convenient for their expert witnesses.

Whilethedefenseinitialy indicated itsintention to procesd with acompetency hearingin
January 1998, no immediate action wastaken. Rather, on July 8, 1998 the circuit court endorsed an

agreed order parmitting Dr. Glanceto oncemoreinterview and eva uate Sandersregarding his competency

2See W. Va. Code §8 27-6A-1(d) & -2.
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tostand trial. Inhisfina report, based upon an interview conducted on July 10, 1998, Dr. Glance
observed that Sanders* did not evidence any psychatic symptoms such asloose associations, danging, or
neologisms.” Echoing hisearlier May 1997 report, Dr. Glance dated that Sanders schizophreniawasin

remission, in this instance without the use of medication, and that he was competent to stand trial.

A competency hearing wasfindly held on August 19, 1998. The solewitnessat this
proceading, Dr. Glance, wascalled by the Siate. Basad upon hisJuly 10 examination, Dr. Glancetegtified
that in hisopinion Sanderswas competent to Sandtrid. Inreaching thisconclusion, Dr. Glance observed
that Sanderswasno longer under medi cation, suggesting that he no longer “require] d] neuroplectic]]
[drugs] to keep hismind free of psychoticthought.” Asto the sustainability of Sanders' competency,
however, defense counsel elicited the following testimony on cross-examination:

Q Doctor, . . . if wewereto schedulethistrid . . . within,
let’ s say, the next month or so, based on your observations and your
interview withmy dient. . ., would my dient’ scondition degeneratewithin
the next month to such an extent that it perhgps rendersthe necessity of
another competency hearing?

A Mr. Sanders, as|—he can get fired up and angry and
irritated and | can’t—it depends upon how angry and irritated he may get
in the sense of how he is going to handle the anxiety.

Basad on higory, | know Mr. Sandersin persond experiencewith
me has not donewell over time when left to stew, o to Speek, over an
impending or upcoming legal event.

Q Would you suggest that thistrial be held relatively
expeditiously?

A Forthwith, yes | would. Thereisarisk of disntegration,
yes.



Defense counsd did not present any evidence on theissue of menta competency. One of Sanders
lawyers, Matthew Victor, stated during the hearing that “[i]f | wanted to send Mr. Sandersback to
Weston,# | woul d have had two witnessesthat coul d havetedtified about hisincompetence. | havechosen
not to bring in these witnesses because | do believe that Mr. Sandersis competent at thispoint . . . .”
(Footnote added.) The circuit court, based in part upon Dr. Glance s unrebutted report and testimony,

found Sanders competent to stand trial.

Sanders trid did not commenceuntil December 7, 1998. Defense counsd had sought and
obtai ned acontinuancefrom an earlier October trid datein order to have Sandersevauated ontheissue
of crimind responsibility. Sanderswasexamined by Drs. Ralph Smith and Rosemary Smith on October

16, 1998; however, it proved impossi bleto make any determinations asto the defendant’ scrimina

¥Sandersat onepoint inthe competency proceedings demanded new counsdl, arguing that his
lawyers intended againgt hiswishesto present aninsanity defensethat could result in further commitment
to Sharpe Hospitdl. Sanders made clear his stance on thisissue by stating, “1 don’'t want to go back to
Weston.” It gppearsthat defense counsdl’ sactionsat the competency hearing wereinformed by their
client’sdesire to avoid further mental evaluation:

MR. VICTOR: What he gpparently doesn't understand
isthet | redly a thispoint do not know what kind of defensel’mgoingto
put together, in light of the fact he does not want to return to Weston.
Maybe, after further conaultationwith my dient, we |l decideif the
defense of insanity or crimina respongbility by virtue of insanity isnot
available.
| don’t know at this point. Mr. Sanders got today what he
wanted. Heiscompetent to sand tria. Now wewill sdlect atrid dete.
| will ask thet it be done sometime the second hdf of September. That's
why | asked the questions.

“*Both doctors had previously interviewed Sanders shortly following his arrest.
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regpongbility at thetime of the offense, snce herefused to cooperate with the examining physcianand
psychologid. A report prompted by thisinadent wasreceived by theaircuit court on November 17, 1998,
and appeared to raise serious questions concerning Sanders’ present capacity to assist in his defense:
Mr. Sanders diagnossremainsanenigma. Hisbehavior a the
time of theinterview and his mother’ s report callsinto question asto
whether he has continued psychotic symptoms. By reportsfrom the
SharpeHospitd and Forensic Unit a the South Centrd Regiond Jail, Mr.
Sandersdid have psychosisthat was evident in 1994, for which hewas
treated. However, he has been off medication over thelast year anda
haf, hasbeen uncooperativewith hisattorneys, wasuncooperativewith

the psychiatric examination, ssemspeculiar to hismother, and may have
symptoms that he is hiding.

Therecord of Sanders’ trial isreplete with evidence of irrational and self-defeating
behavior. Atthevery outset of proceaedings, Sanders a one point refusad to enter the courtroom until his
leg shackleswereremoved. A deputy charged with histrangport stated a that Sanderswas*rambling on”
about hisinnocence, and how the court had dready found him guilty. Once seated in the courtroom, it
became apparent that Sanders desired to appear before the jury in hisjail-issue orange jumpsuit,
notwithstanding urging by counsd and the court that he changeinto sreet dothes Defense counsd dso
medeit clear ontherecord that Sanderswasrefusing, againgt their advice, to permit theintroduction of any
evidence bearing upon hiscrimind responsbility. Also, it became gpparent that Sanderswasrefusng to

permit one of hislawyers, Matthew Victor, to actively participate in the trial.

After the State completed its case-in-chief, theissue arose asto whether Sanderswould

testify on his own behalf. Defense counsel made the following statement:
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MR.HIVELY: Mr. Sandersat different timeshastold mehe
didn’t want to tedtify; hedoeswant to testify. Asof last night, gpparently
hedid not want to testify. Earlier, just thisafternoon, he sad hewantsto
testify.

| told him thet therewould comea point when the Court would
inquire asto hisoptions; that the Court would ingruct if he declined to
tedtify, that they couldn’t infer anything from that, but | fed a thispoint
you have to inquire of Mr. Sanders.

A colloquy ensued between thetria court and the defendant, where Sandersindicated hisintent to testify.
Defense counsd subsaquently requested an opportunity totak donewith Senders, and, following abrief
recess, counsel informed the court as follows:

MR.HIVELY: Y our Honor, during therecessMr. Victor and
| talked with Mr. Sanders about testifying, what he would testify.
Bascdly, herefusestotdl uswhat hewould testify to. Inprior interviews,
we had an understanding of what he would say if he was called upon.

Wejust wanted to narrow and just go over histestimony. He
refused to tdl usand sad hewaan't going to tell uswhat hewasgoingto
testify to.

Also, | would like to place on the record that based upon his
behavior today in the courtroom, it is against my advice that he testify.

THE COURT: It'swhat?

MR.HIVELY: Itwould beagang my advicefor himtotestify.
If he testifies, it will be against my advice.

| think that in testifying as awitness, the conversation with me,

getting angry and carrying on, thet on thewitnessstand if hecarriesonas
well, then the jury can draw a negative inference from that.
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Defense counsd requested arecess until thefollowing day, but after Sandersingsted upon testifying “[t]his
evening, right now,” thetria court reluctantly acoeded to the defendant’ srequest and permitted himtoteke

the witness stand.

Inthe course of direct examination by defense counsdl, Sandersbriefly and succinctly
answered questions concerning hislife history. When asked aquestion regarding hisencounter with Ms.
Jessup, however, the defendant proceeded to engagein alengthy and largely incoherent monologue
regarding theincident aswe | as his subsequent arrest. Thiswasfollowed by Sendersrefusing to answer
severa questions on grounds of self-incrimination:

Q Why did you ask thewoman, if you asked her, why did
you ask her for money?

A I plead the Fifth,

Q That woman you asked for money, did you pull thegun
on her?

A No.

Q But you asked for money because you just needed
money, right?

A That is not the case here. | want the lady that said |
robbed her up there, not some other—she didn’t even have glasses on.
Thisis 1994.

I’msureif you' ve gat agun, you are going to wear your glasses.

Q At some point, the officer stopped you, didn’'t he?

A Yes.
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Q Did he recover a gun from you?
A | plead the Fifth.

Q Y ou had a gun because somebody had robbed you
before, right?

A | plead the Fifth.

Q And you used that for your protection?

A | plead the Fifth.

Q But on April 17th, you didn’t rob anybody, did you?

A | plead the Fifth. Robbery is not the point here. . . .
Sanderslikewise refused to answer the sole question posed on crass-examination, which asked if hewas

carrying a black hooded sweatshirt when arrested.

Atthedoseof evidenceonthefirst day of trid, following the additiond testimony of two
Character witnesses, one of Sanders lavyersmoved for amidtrid, sating thet “thet the psychossthat he
hassuffered from 94 off and on, different doctorsand evaluations; istill evident.”® Thetria court denied
themoation, indicating only thet it was*“for the samereasons|’ vedreedy put ontherecord.” Thejury found

Sandersguilty of robbery thefollowing day after deliberating only 38 minutes, and answered an

*Prior tojury deliberation thefollowing day, Sanders other lawyer, Mr. Victor, stated that “Mr.
Sanders has been found competent to stand trid, and | believe that thereis sometruth to thet, that he
understands basi ¢ proceedingsin court and maybe can communicate acouple of thingstous.” This
gatement was madefollowing thetrid court’ sruling onthemotion for amidrid, in the context of counsd
once again making arecord regarding the defendant’ srefusdl to permit aninsanity defenseto beraised at
trial.
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interrogatory concerning hisuseof afirearmintheaffirmative. Sanderswas subsequently sentenced to
forty-yearsimprisonment pursuant to W. Va Code § 61-2-12. A motion for anew trid predicated upon
Sanders purported lack of mental competency a thetimeof trid waslater denied by thetria court, and

this appeal followed.
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.
DISCUSSION
A. Additional Competency Determination

Sandersassartsthat the drcuit court erred by refusng to grant amidrid in order to permit
asecond competency hearing and assodi ated psychiatriceva uation. Insupport of thiscontention, Sanders
presentsthree arguments:. First, hearguesthat the circuit court was obligated to revisit the issue of
competency and order further psychiatric eva uation based onitspurported failureto comply with W. Va
Code § 27-6A-1(a), where the court had previoudy ordered that thelast in along series of mental
competency examinaionspreceding the August 1998 competency hearing be performed by apsychologis,
rather thanapsychiatrist. Second, Sandersdamsthat by waiting over three monthsto commencetrid,
the court below violated the requirement of W. Va Code 8§ 27-6A-2(b), which mandatesthat crimind
proceedings commence “forthwith” following ahearing wherein adefendant isfound mentaly competert.
Andfindly, Sandersarguesthat thetrid court’ sinaction denied him theright to procedurd dueprocessas
secured by both thefedera and West Virginiacongtitutions,®inthat hishizarre behavior at trid, when
viewed in light of adocumented history of seriousmenta disease and previous expert testimony pointing
tothepotential for hismental condition to degenerate over time, raised sufficient doubt asto Sanders
continued mentdl fitnessto warrant an additiona inquiry regarding hiscompetency tosandtrid. Wefind

this latter argument persuasive.

®See U.S. Const. amend. X1V, 8 1; W. Va. Const. art. |11, § 10.
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No principleismorefirmly enmeshedin Anglo-American crimind jurisprudencethanthe
prohibition againg subjecting amentally incompetent defendant to trid. The United States Supreme Court
hes* repeatedly and congstently recognized that ‘thecrimind trid of anincompetent defendant violaiesdue
process.’” Cooper v. Oklahoma, 517 U.S. 348, 354, 116 S. Ct. 1373, 1376, 134 L. Ed. 2d 498
(1996) (quoting Medina v. California, 505 U.S. 437, 453, 112 S. Ct. 2572, 2581, 120 L. Ed. 2d 353
(1992)); see Patev. Robinson, 383 U.S. 375, 378, 86 S. Ct. 836, 838, 15 L. Ed. 2d 815 (1966);
Bishop v. United Sates, 350 U.S. 961, 76 S. Ct. 440, 100 L. Ed. 835 (1956) (per curiam). This
Court haslikewisereterated that “*[i]tisafundamental guaranty of due processthat adefendant cannot
betried or convicted for acrimewhile he or sheis mentally incompetent.” Satev. Cheshire, 170
W. Va 217, 219, 292 S.E.2d 628, 630 (1982).” Syl. pt. 5, Satev. Hatfield, 186 W. Va. 507, 413
S.E.2d 162 (1991); see also Sate v. Milam, 159 W. Va. 691, 226 S.E.2d 433 (1976); Sate v.

Harrison, 36 W. Va. 729, 15 S.E. 982 (1892).

The requirement that acrimind defendant be mentaly competent during the course of
critical proceedings vindicates those constitutional rights that are fundamental to afair trial:
“Competenceto gandtrid isrudimentary, for uponit dependsthemain
part of thoserights deemed essentid toafair trid, including theright to
effective assstance of counsd, the rightsto summon, to confront, and to
cross-examinewitnesses, and theright to testify on one sown behdf or

to remain silent without penalty for doing so.”
Cooper,517U.S. a 354,116 S. Ct. at 1376-77 (quoting Riggensv. Nevada, 504 U.S. 127, 139-40,
112 S. Ct. 1810, 1817-18, 118 L. Ed. 2d 479 (1992) (Kennedy, J., concurring in judgment) (citation

omitted)). Asaresult of thisemphasison anaccused’ sability to muster an adequate defensea trid, the
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minimd threshold for competency requiresthat adefendant havebotha™* aufficient present ability to consult
with hislawyer with areasonable degree of rationd underdanding,’” and ““araiond aswel asafactud
understanding of the proceedingsagaing him.”” Dusky v. United Sates, 362 U.S. 402, 402, 80 S. Ct.
788,789, 4 L. Ed. 2d 824 (1960) (per curiam). ThisCourt recognized thisbasc Sandard for competency
when it stated that

“[n]o person may be subjected to trid on acrimina charge when, by

virtueof mentd incapedity, the personisunableto consult with hisattorney

andto as3g inthe preparation of hisdefense with areasonable degree of

rationa understanding of the nature and object of the procesdingsagangt

him.”

Syl. pt. 6, Sate v. Barrow, 178 W. Va. 406, 359 S.E.2d 844 (1987) (quoting syl. pt. 1, Milam,

supra).

A defendant hasboth asubstantive and aprocedurd due processright to avoid being tried
whilementally incompetent. SeeBurket v. Angelone, 208 F.3d 172, 192 (4th Cir. 2000) (distinguishing
between substantive and procedura incompetency clams); Walker v. Attorney General for Sate of
Oklahoma, 167 F.3d 1339, 1343-44 (10th Cir. 1999) (same); Medina v. Singletary, 59 F.3d 1095,
1106 (11th Cir.1995) (same). Inorder to bring asuccessful substantive competency claim, adefendant
must provethat he or shewas, in fact, incompetent at trial. Burket, 208 F.3d at 192 (citations omitted).
Asfor aprocedural due process claim such as advanced in the present case, adefendant need only
demondratethat he or shewas denied an adequate procedure for determining mental competency after
thetrid court was presented with evidence sufficient to prompt good faith doubt regarding incompetency.

Patev. Robinson, 383 U.S. at 385-86, 86 S. Ct. at 842; see Dropev. Missouri, 420 U.S. 162, 172,
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95 S. Ct. 896, 904, 43 L. Ed. 2d 103 (1975) (explaining that Pate held “that the failure to observe
procedures adequateto protect adefendant’ sright not to betried or convicted whileincompetent to sand
trid depriveshim of hisdueprocessright toafair trid”); Satev. Arnold, 159W. Va 158, 162-63, 219

S.E.2d 922, 925 (1975).

Importantly, sncetheright not to betried while mentaly incompetent issubject to neither
waiver nor forfeture, atrid courtisnaot reieved of itsobligation to provide proceduressufficient to protect
againg thetria of anincompetent defendant merely because no forma request for such hasbeen put
forward by the parties. See Cooper v. Oklahoma, 517 U.S. at 354 n.4, 116 S. Ct. at 1377 n.4 (citing
Pate, 383U.S. at 384, 86 S. Ct. a 841). Inother words, atrid court has an affirmative duty to employ
adequate proceduresfor determining competency oncetheissue has cometo the attention of the court,
whether through forma mation by oneof the partiesor asaresult of information that becomesavailable

In the course of criminal proceedings.

Whilethe Supreme Court hasnever “ prescribeg d] agenerd standard with respect tothe
nature or quantum of evidence necessary to require resort to an adequate procedure’ for determining
competency, the Court has explained thet “ evidence of adefendant’ sirrational behavior, hisdemeanor at
trid, and any prior medica opinion on competenceto gandtrid aredl rdlevant in determining whether
further inquiry isrequired, but . . . even one of thesefactors sanding alonemay, in some circumstances,

besufficient.” Drope, 420U.S. a 172, 180,95 S. Ct. a 904. This Court in syllabus point five of Sate
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v. Arnold, supra, recognized the Drope criteriafor determining whether broad inquiry into adefendant’s
mental competence is constitutionally required:
Evidence of irrationa behavior, ahistory of mental ilinessor

behaviord anormdlities, previousconfinement for mental disturbance,

demeanor beforethetrid judge, psychiatric and lay tesimony bearing on

theissue of competency, and documented proof of menta diurbanceare

dl factorswhich atrid judgemay congder intheproper exerdseof his[or

her] discretion [to order an inquiry into the mental competence of a

criminal defendant].

In accord with the congtitutional mandate set forth in Pate and Drope, W. Va. Code
§27-6A-1(a) permitsameagidrateor judgeto order apsychiatric evaluation whenever thereissufficient
causeto believethat adefendant isather incompetent to stand trid or not crimindly responsiblefor the
charged offensedueto mentd illness, mentd retardation, or addiction.” Sgnificantly, the tatute sanctions
such recourse* a any sageof the proceedingsafter thereturn of anindictment or theissuance of awarrant
or summonsagaing thedefendant.” Asthe United States Supreme Court emphasized in Drope, “[€]ven

when adefendant is competent at the commencement of histria, atriad court must dwaysbedert to

‘W. Va. Code § 27-6A-1(a) provides, in pertinent part:

Whenever acourt of record, or intheinstance of adefendant
charged with public intoxication amagistrate or other judicid officer,
bdievestha adefendant in afdony case or adefendant in amisdemeanor
cazinwhich anindictment has been returned, or awarrant or summons
issued, may beincompetent to gand tria or isnot criminaly reponsble
by reason of mentd illness, mentd retardation or addiction, it may a any
dageof the proceedingsafter the return of anindictment or theissuance
of awarrant or summons againg the defendant, order an examination of
such defendant to be conducted by one or more psychiatrists, or a
psychiatrig andapsychologig, or intheingtance of anindividua charged
with public intoxication, an alcoholism counselor . . . .
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circumstances suggesting a chance that would render the accused unable to meet the standards of
competenceto dandtrid.” 420U.S. a 181, 95 S. Ct. a 908. Thus, thefact that a defendant has been
afforded amenta gatuseva uation and later been found competent to sand trid following an adversarid
hearing doesnat rlieveatrid court of itsrespongbility to remainwatchful and vigilant asto the possibility

that the defendant may lapse into incompetency during the course of subsequent proceedings.

Despitethiscontinuing obligation, most courtshave neverthe ess concluded thet earlier
competency determinations which follow professond evauation and adequate hearing should not be
without consequence. Asthe Colorado Supreme Court rightly surmised, “[&] find determination of
competency entered during the pretrial phase of acaseand in accordance with the satutory standards
governing theresolution of that issueisnot without legd sgnificanceto pending and asyet unresolved
proceedings.” Peoplev. Mack, 638 P. 2d 257, 263 (Colo. 1981); see also Sate v. Potter, 109
Idaho 967, 969-71, 712 P. 2d 668, 670-71 (1985). In accord with thisgpproach, most courtstakethe
pasition that “*when acompetency hearing has aready been held and defendant has been found competent
togandtrid . .. atrid court need not suspend proceedingsto conduct asacond competency hearing unless
itispresented with asubgtantial change of circumstancesor with new evidence cagting aserious doubt on
thevalidity of that finding.” Peoplev. Kelly, 1 Cal. 4th 495, 3 Cdl. Rptr. 2d 677, 822 P.2d 385, 412
(citation omitted), cert. denied, 506 U.S. 881, 113 S. Ct. 232, 121 L. Ed. 2d 168 (1992); see also
Satev. Lockwood, 160 Vt. 547, 555, 632 A.2d 655, 660 (1993) (refusing to overturntria court’s
refusd to order new competency procesdingswheretherewas nothing inrecord“ point[ing] to any changed

circumstances that would have indicated to the court the need for anew inquiry into defendant’s
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competence’); Potter, 109 Idaho a 71, 712 P.2d a 671 (concluding that trid court was not required to
order second mentd eva uation “without factsin the record showing [defendant’ 5| menta condition hed
changed since the previous evaluation™); United Siatesv. Voice, 627 F.2d 138, 141 (8th Cir.1980)
(refusal to conduct asecond competency hearing must beaffirmed unlessthe court abused itsdiscretion
inlight of new evidence); Satev. Drayton, 270 S.C. 582, 243 S.E.2d 458, 459 (1978) (“ Therecord
fallsto show additiond factstowarrant thetria judgein directing afurther examination and hearing.”);
Satev. Jemison, 14 Ohio St. 2d 47, 52, 236 N.E.2d 538, 541 (affirming tria court’srefusal to grant
second competency hearing, wherethere was no showing that defendant’ smenta condition had changed
gnceinitia competency determination), cert. denied, 393 U.S. 943,89 S, Ct. 312, 21 L. Ed. 2d 280

(1968).

Wetherefore hold that whereacrimind defendant hasdready been efforded acompetency
hearing pursuant to W. Va. Code 88 27-6A-1(d) & -2 and been found mentaly competent to tand trid,
atria court need not suspend proceedingsfor purposesof permitting further psychiatric evauation or
conducting an additiona hearing unlessit is presented with new evidence casting serious doubt on the
vdidity of the earlier competency finding, or with an intervening change of circumstance that rendersthe

prior determination an unreliable gauge of present mental competency.

Becauseatrid court isableto obsarve the demeanor of the defendant and conssquently
hasabetter vantage point than thisCourt to make determinationsregarding mental competency, wewill

disurb alower court’ sruling denying apsychiatric examination and re aed proceedingsonly wherethere
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has been an abuse of discretion. Satev. Arnold, 159 W. Va at 163, 219 SE.2d at 925. Whilewe
havesometimescautioned that “ [w]henatrid judgeismadeawareof apossbleproblemwith defendant’s
competency, it isabuse of discretion to deny amotion for psychiatric evauation,” syl. pt. 4, Satev.
Demastus, 165W. Va 572, 270 S.E.2d 649 (1980),% the present case logicaly requiresamoreflexible
gpproachto gppellatereview, Sncethetria court dready had beforeit consderableevidencerdaingto
thedefendant’ sfitnessfor trid, and wasthereforein apostureto makeamore conclusve determination
astowhether either new evidence or changed circumstanceswarranted further procesdings bearing upon
Sander’ smentd competency. Inorder to demondratethat thelower court abused itsdiscretioninrefusng
toafford himan additiona competency proceedings, Sanders® must show factssuch that areasonabletrid
judge should have experienced doubt about the accused’ s continued competency to standtrial.”

Reynoldsv. Norris, 86 F.3d 796, 801 (8th Cir. 1996); see also United Satesv. Crews, 781 F.2d
826, 833 (10th Cir. 1986) (gppellate court “must determinewhether areasonablejudge, Stuated aswas
thetrid court judge whose fallure to conduct an evidentiary hearing is being reviewed, should have

experienced doubt with respect to competency to stand trial”).

1. PateViolation. The present case demonstratesacompd ling set of circumstances

warranting aforma reassessment of the defendant’ smenta competency. No onedisputesthat Sanders

suffersfrom aseriousand oftentimes debilitating mental illness, and that such malady had previoudy

8e also Satev. Moore, 193 W. Va. 642, 646, 457 S.E.2d 801, 805 (1995) (“Although
[W. Va Code § 27-6A-1(a)] Satesthat the court’ may’ order an examination, wehave previoudy hed
that the trial court has no discretion to deny arequest for menta examination of a defendant if an
appropriate request has been made.”) (citations omitted).
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rendered him incompetent to Sand trid. Of particular importancein thiscaseisthefact that Sanders trid
did not commence until five months after hewaslast examined by Dr. Glance. See Satev. Lafferty,
20 P.3d 342, 360 (Utah 2001) (“ Thedecision to conduct yet another hearing . . . dependsonthe* shawing
made, and thelength of time egpsed from the prior psychiatric examination.””) (quoting United Sates
v. Cook, 418 F.2d 321, 324 (9th Cir. 1969)). Whilesuch rdatively short dday would not ordinarily raise
concernsregarding adefendant’ s continued competency, it becameggnificant inlight of Dr. Glance's
previouscavesat that Sanders menta competency could possibly degenerate oncemoreif thetrid wasnot
commenced “forthwith.” SeePeoplev. Mack, 638 P.2d at 263 (indicating that court would giveweight
to any previous*“ expert testimony indicating the defendant’ s condition would likely changein the

foreseeable future”) (footnote omitted).

And not lead, thetrid court had initspassesson areport prepared by Doctors Raph and
Rosemary Smith concerning their examination of the defendant on October 16, 1998—! essthan two
monthsbeforetrial. Although the underlying examination was geared toward determining crimina
responghility, it neverthe essrai sed serious concarns asto whether Sanderswas mentally competent to
stand trial. The report noted that he had been off medication for over one and one-half years, was
uncooperativewith defense counsdl, and that “[h]isbehavior at thetime of theinterview . . . cdlsinto
guestion asto whether he has continued psychaotic symptoms.” It wastherefore surmised that Sanders
“may have symptomsthat heishiding.” Sgnificantly, the possibility of maingering had been previoudy

rejected by most of the mental health professionals who had observed and/or treated the defendant.
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Inlight of thefact that the psychol ogical assessment that informed thetria court’ sorigind
competency determination was partly contingent upon animmediatetrid that did not materidize, wefind
that thislater psychiatric report, particularly when viewed in conjunction with the defendant’ s aberrant
behavior a trid, condtituted asufficient change of circumstanceto raise good faith doubt asto Sanders
continued mentd fitnessfor trid. Sandersin mogt instancescompletely ignored sound advisefrom both
hiscounsd and thetrid court.’ Whileacrimina defendant undoubtedly hastheright to act foolhardily in
managing hisor her defense, we have nevertheless recogni zed that when other factors point to the
possibility of mental incompetency, acourt should be particularly cautiouswhereadefendant failsto
cooperate with and abide by the advise of counsd. See Satev. Hatfield, 186 W. Va 507, 512, 413
SE.2d 162, 168-69 (1991) (finding pleacolloquy insufficient based in part upon defendant’ sprior suicide

attempt and entry of guilty plea against advise of counsdl).

Moreover, a least one of Sanders lawyers after obsarving the defendant’ s conduct both
insdeand outsidethe courtroom, indiicated toward theend of trid thet hisdlient’s* psychasis. . . [wes il
evident.” Although courtsarenot required to accept without question defense counsd’ srepresentations
concerning adient’ scompetence, “ an expressed doubt in that regard by onewith ‘ the d osest contact with
thedefendant’ . . . isunquestionably afactor which should be consdered.” Drope, 420U.S. a 177-78

n.13, 95 S. Ct. at 906 n.13 (citation omitted).

°Althoughwedisagreewiththetrid court’ sultimateruling inthis case, wetakethis opportunity to
observethat the court otherwise exhibited cons derable patience in determining the matter of the
Oefendant’ smental competency, and likewise showed commendableredraint in dedling with hissometimes
obstreperous conduct during proceedings below.
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Consequently, we condude that thetrid court inthis case abusad itsdiscretion by failing
to undertakefurther inquiry into the defendant’ smenta competency. Inmaking thislegd determinationwe
must stress, however, that the Court isnot expressing any opinion asto whether Sanderswas, infact,

mentally incompetent at the time of trial.

2. Retrospective Competency Hearing. Our finding that Sanders' right to
procedura due processwaspresumptively violated by thetria court’ srefusd to undertakean additiona
competency determination doesnot end the present inquiry. We notethat athough the defensemoved for
amidrid in order tofadlitate additiona psychiatric evauation, such adrastic remedy was not necessarily
required in order to protect Sanders' constitutional rights, asthetria court could have ordered that
gppropriateproceduresto determinecompetency beimplementedimmediately followingtrid. SeeDrope,
420U.S. a 182,95 S. Ct. a 909 (pog-trid competency hearing “may have advantages, a leest where
the defendant is present at thetrid and the appropriate inquiry isimplemented with dispatch”). The
question that the Court must now addressiswhether such anunc pro tunc competency determination

IS appropriate at this late juncture.

Retrogpective ascertainment of adefendant’ smentd fitnessto dand trid isdifavored. See
Drope, 420 U.S. at 183,95 S. Ct. at 909; Pate, 383 U.S. at 387, 86 S. Ct. at 843; Dusky v. United
Sates, 362 U.S. a 403, 80 S. Ct. a 789. Whilerecognizing theinherent difficulty of making after-the-
fact competency determinations, thefedera courts of gppeds have neverthe ess permitted nunc pro tunc

competency hearings* whenever acourt can conduct ameaningful hearing to evad uate retrogpectively the
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competency of the defendant.” Moran v. Godinez, 57 F.3d 690, 696 (9th Cir. 1994), cert. denied,
516 U.S. 976, 116 S. Ct. 479, 133 L. Ed. 2d 407 (1995); see also Reynoldsv. Norris, 86 F.3d 796,
802-3 (8th Cir. 1996); Wattsv. Sngletary, 87 F.3d 1282,1286-87 n.6 (11th Cir. 1996); Cremeans
v. Chapleau, 62 F.3d 167, 169 (6th Cir. 1995), cert denied, 516 U.S. 1096, 116 S. Ct. 822, 133 L.
Ed. 2d 765 (1996); United Sates v. Renfroe, 825 F.2d 763, 767-68 (3rd Cir. 1987); Wheat v.
Thigpen, 793 F.2d 621, 630 (5th Cir. 1986), cert. denied, 480 U.S. 930, 107 S. Ct. 1566, 94 L.
Ed. 2d 759(1987). “A ‘meaningful’ determination ispossblewherethe Sate of the record, together with
such additional evidence as may be relevant and available, permits an accurate assessment of the
defendant’ scondition at thetime of theorigind . . . proceedings.” Reynolds, 86 F.3d at 802 (citation

omitted).

In making adetermination asto whether it is gppropriate to remand acase for purposes
of permitting aretrogpective competency hearing, an gppdlate court should cong der thefollowing fectors

(1) thepassage of time, (2) theavallahility of contemporaneous medica
evidence, induding medica recordsand prior competency determinations
(3) any statements by the defendant in the trial record, and (4) the
avallability of individualsand trid witnesses, both expertsand non-exparts
who wereinapogtion to interact with defendant beforeand during trid,
including the trial judge, counsel for both the government and the
defendant, and jail officials.

Clayton v. Gibson, 199 F.3d 1162, 1169 (10th Cir. 1999) (citing Reynolds v. Norris, 86 F.3d

at 802-3; Moran v. Godinez, 57 F.3d a 696), cert. denied, — U.S. —, 121 S. Ct. 100, 148 L.
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Ed. 2d 59 (2000). The Saeat al timesbearsthe burden of showing that such “tools of rationa decison

are available.” Lokosv. Capps, 625 F.2d 1258, 1268 n.5 (5th Cir. 1980).%°

Applying these factors to the case sub judice, we discern no clear impediment to a
retroactive assessment of Sanders mentd competency a trid.  While over two years have dapsed ance
defendant was convicted and sentenced, thisisnot solong aperiod asto render it impossible to ascertain
whether Sanderswasin fact competent at thetime of histria in December 1998. In any event, “the
passage of timeisnot aninsurmountable obstad eif sufficient contemporaneousinformationisavailable”
Reynolds, 86 F.3d at 803 (citation omitted). The record of this case contains asignificant body of
medical evidenceconcerning Senders menta illness, obtained from acourse of evauation and trestment
gpanning over four years. Whilethereisnothing toindicatethat Sanders underwent psychologica
eva uation contemporaneouswithtria, hewasneverthel essexamined by Doctors Raph and Rosemary
Smithjust two monthsbefore. Moreover, Sanders conduct and testimony at trid arewell documented
in therecord, which should permit those medicd professonaswho previoudy had close and extended
contact with Sandersto provide someinsght into hiscompetency a trid. Findly, thereisnoreasonto

doubt the ready availability of witnesses, most notably defense counsdl, who can tedtify asto Sanders

Thisburdenisborne by the State because, as onecourt obsarved, anunc pro tunc competency
hearing isnothing morethan “aharmlesserror determinationindisguise” Jamesv. Sngletary, 957 F.2d
1562, 1571 n.14 (11th Cir. 1992), cert. denied, 510 U.S. 896, 114 S. Ct. 262, 126 L. Ed. 2d 214
(1993). Asthe Eleventh Circuit noted, “ Pate, in essence, establisned a rebuttable presumption of
incompetency upon ashowing by ahabess petitioner that the Satetrid court failed to hold acompetency
hearing onitsown initigtive despite information railsng abonafide doubt asto the petitioner’ scompetency.
According to Pate, the state could rebut this presumption by proving thet the petitioner in fact had been
competent at the time of trial.” 957 F.2d at 1570 (footnote omitted).

27



menta satein December 1998. We therefore see no reason to prohibit thetria court on remand from
attempting anunc pro tunc hearing for purposes of determining whether the defendant was mentally

competent at the time of trial.

B. Sentencing
Sandersdsodaimsthat hisforty-year ssntenceisconditutiondly impermissbleinthet prior

totrid thedrcuit court violated West VirginiaRule of Crimina Procedure 11(e)(1)* by offering Sanders

"“Rule 11(e)(1) provides:
(e) Plea Agreement Procedure.

(D) InGenerd. Theattorney for the sate and the atorney for the
defendant or the defendant when acting pro semay engagein discussons
withaview toward reaching an agresment thet, upon theentering of aplea
of guilty or nolo contendereto acharged offense or to alesser or related
offense, the attorney for the state will do any of the following:

(A) Move for dismissal of other charges; or

(B) Make a recommendation or agree not to oppose the
defendant'srequest, for aparticular sentence, with the understanding thet
such recommendation or request shdl not be binding upon the court; or

(C) Agreethat aspecific sentenceistheappropriate digposition of the
case;, or

(D) Agreenat to seek additiond indictments or informations for
other known offenses arising out of past transactions.

The court shall not participate in any such discussions.

(Emphasis added.)
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asentence of thirty-yearsimprisonment if hechoseto plead guilty. According to the defendant, such
disparity raisesaninference of retdiaion™ thatisnot dispelled by therecord. The State doesnot contest

that the court below violated Rule 11(€)(1),® but arguesthat thereis nothing in the record indicating that

2See gyl. pt. 7, Sate v. Meadows, 170 W. Va. 191, 292 S.E.2d 50 (1982) (“ Punishment
cannot beincreasad merdly because onedecidesto pursuehisrighttotrid. Our law doesnot reward those
who plead guilty and punish thosewho proceed to trid and are convicted by ajudgeor jury.”), overruled
on other grounds, Sate v. Suart, 192 W. Va. 428, 452 S.E.2d 886 (1994).

BThetranscript of the August 19, 1998 competency hearing leavesroom for no other conclusion.
At the commencement of this hearing, there wereindicationsthat Sanderswas digposed to enter into aplea
agreement, and adiscuss on ensued between the defendant and the court regarding possible sentencing.
Sanderssuggested that hewould receive, at mos, a5-t0-18 year sentenceif he pleaded guilty, whereupon
the court below noted that such punishment did not goply wheretherobbery involved use of afirearm. The
discussion continued:

THE DEFENDANT: You are the judge and she's the
prosecutor. You dl can't tdl meyou an't seen two-to-ten' sand five-to-
elghtean’ sgothrough hereback and forth onrobbery in Charleston, West
Virginia.

THE COURT: It hasn't happened.

THE DEFENDANT: Yesithas. Comeon. It'seveninlaw
books from back in the days people get somekind of pleabargains.
Peoplein Moundsville getting five-to eighteen. That’swhat I'm saying.
Nobody isgoing to Sgn an open pleabargain and get twenty-oneto thirty
yearsand the prosecutor dand Slent. If | gototrid, areyou goingtogive
you [9¢] ten more yearsfor not signing the pleabargain? That'smy
punishment. Well, punish me.

THE COURT: Do want meto tell you how many years|’'m
going to give you?

THE DEFENDANT: I’'m not going to Sgn no twenty-oneto
thirty years. Inknow if | gototrid andlose, you aregoing toload meup
with abunch of years.
(continued...)
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the court bel ow acted vindictively inimposing asentence greater than that offered during pleadiscussons™
Sncewe vacate the underlying conviction on other grounds, the Court will addressthisissuewithaneye

toward future proceedings.

ThisCourt previoudy admonishedin Satev. Sugg, 193W. Va. 388, 456 S.E.2d 469
(1995), that “Rule 11(e)(1) prohibitsabsolutely atrid court from dl formsof judicid participationin or
interferencewith the pleanegotiation process”  1d. a 406, 456 SE.2d a 487. Asweexplainedin Sugg,

[tlhereare. . . good reasonsfor the rule admitting of no exceptions. Arg
andforemog, it servesto diminish the possibility of judicid coercionof a
guilty plea, regardiess of whether the coerdon would causeaninvoluntary,
uncondiitutiond plea. Second, suchinvolvement islikdy toimpar thetrid
court’simpartidity. A judgewho suggests or encouragesaparticular plea
bargain may fed apersond stakein the agreement and, therefore, may
resent adefendant who rgectshisadvice. Third, judica participationin
pleadiscuss onscreatesamideading impresson of thejudgesroleinthe

13(....continued)
THE COURT: Well, dowant meto tdl you how many years!’ll
giveyou if you plead guilty? Isthat what you want to know?

THE DEFENDANT: Yes.
THE COURT: [I'll giveyou thirty years.

Thetrid court went on to explain to Sandersthat if he choseto gototrial and wasfound guilty, that the
resulting sentence could be different.

“The State d o arguesthat the defendant waived the present issue by failingto lodge an objection
onthisground at sentencing. Asweindicated in Sateexrel. Brewer v. Sarcher, 195W. Va. 185,
465 S.E.2d 185 (1995), however, even wheresuchissueisnot preserved, “judicid participationinplea
negotiation isso inherently dangerous, an appellate court should raisetheissue sua sponte and order
gopropriaterelief.” 1d. at 196 n.14, 465 S.E.2d a 196 n.14 (citing United Satesv. Corbitt, 996 F.2d
1132, 1135 (11th Cir. 1993).
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proceedings. Asaresult of his participation, the judgeisno longer a
judicid officer or aneutra arbiter. Rather, he becomes or ssemsto
become an advocate for the resolution he suggests to the defendant. For
these reasons, Rule 11(e)(1) draws abright-line prohibiting judicial
participation in plea negotiations.

193 W. Va. at 407, 456 S.E.2d at 487-88.

Asaconsequence of thelower court’ sobviousvidlaion of Rule 11(e)(1) and the detached
neutrdity that it commeandsin the context of pleabargaining negatiaions weareleft with no dternaive but
to require that upon remand this case be assigned to adifferent judge. See Sateexrel. Brewer v.
Sarcher, 195W. Va 185, 196-97, 465 SE.2d 185, 196-97 (1995). Moreover, should it subsequently
be found that Sanders was competent at thetime of hisorigind trid, such judge should resentence the
defendant to no morethan the previoudy offered thirty years ™ aswefind nathing in the record affirmatively
showing that theescal ation in sentencewasnot theresult of Sanders refusal to plead guilty. SeeUnited
Satesv. Sockwell, 472 F.2d 1186, 1187-88 (9th Cir.) (“onceit appearsin the record that the court
hastaken ahand in pleabargaining, that atentative sentence has been discussed, and that aharsher

sentence hasfollowed abreskdown in negotiations, the record must show that noimproper weight was

See Peoplev. Scott, 256 111. App. 3d 844, 855, 194 111. Dec. 959, 967, 628 N.E.2d 456, 464
(1993) (wheretrid judgeoffered ten-year sentenceif defendant pled guilty andlater imposed thirty-year
sentencefollowing trid, it washeld that upon remand for unrdlated error “if the new trid resultsinaguilty
verdict, the sentencing judge should give proper consderation to the previous sentencing offer, eveniif it
isadifferent judge who did not participate in the prior pleaoffer”) (citation omitted); cf. United Sates
v. Adams, 634 F.2d 830, 840-42 (5th Cir. 1981) (where defendant refusesto plead guilty andislater
convicted after standing trial, the remedy for violation of Fed. R. Crim. 11(e)(1) isremand and
reassignment of case to different judge for resentencing).
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given to thefailureto plead guilty”), cert. denied, 411 U.S. 948, 93 S. Ct. 1924, 36 L. Ed. 2d 409
(1973); see also Sate v. Moore, 4 Neb. App. 564, 582, 547 N.W.2d 159, 171 (1996) (“[W]hen a
judge advisesthe defendant of the pendlty that would beimpasad upon apleacf guilty and thenimpaosss
asignificantly harsher ssntencewhen thedefendant isfound guilty after trid, thejudge bearsthe burden of
establishing that theincreased sentenceis due solely tothefacts of the case and the persond history of the
defendant.”); Satev. Baldwin, 102 Mont. 521, 527-28, 629 P.2d 222, 225 (1981) (“asentencing court
which becomesinvolved in the pleabargaining process, and which imposes aharsher sentence dfter trid
than was offered in exchangefor aguilty plea, must specificaly point out factorsthat justify theincressed
sentence’); seegenerally 5 WayneR. LaFave, et d., Criminal Procedure 8§ 21.2(c), at 52-4 (2d ed.

1999).

[1.
CONCLUSION
For thereasonsstated, thejudgment of the Circuit Court of Kanawha County isvacated
and this caseisremanded for purposes of conducting ahearing to determing, if possble, whether defendant
Sanderswas mentdly competent at thetime of tria, and for such other proceedings asare consstent with
thisopinion. Should it be determined following the nunc pro tunc competency hearing that Sanderswas
incompetent at thetime of trid, or thet thereisan insufficient evidentiary basis upon which to meke such
adgermination, heshould recalveanew trid. Inasmuch asthe presiding judge bdow previoudy extended
asentencing offer inconnectionwith ongoing pleanegoatiations, thedrcuit derk isingructed uponremand

to assgn thiscaseto another judge of the Thirteenth Judicid Circuit. Intheevent itisconcluded that
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Sanderswascompetent at thetimeof hisorigind trid, such judge should resentencethe defendant tono

more than thirty years imprisonment.

Vacated and remanded
with directions.

33



