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JUSTICE ALBRIGHT delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “Wheretheissue on an appeal fromthecircuit court isclearly aquestion of law or
involving aninterpretation of agatute, we gpply adenovo sandard of review.”  Syl. Pt. 1, Chrystd R.M.

v. CharlieA.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

2. “Whenthelanguage of agauteisdear and unambiguous, an adminigrativeagency’s
rulesand regulationsmust give such languagethe samedear and unambiguousforceandeffect.” Syl. P

5, Appalachian Power Co. v. State Tax Dept., 195 W.Va 573, 466 S.E.2d 424 (1995).

3. “A gtatute, or administrativerule, may not, under the guise of ‘interpretation,” be

modified, revised, amended or rewritten.” Syl. Pt. 1, Consumer Advocate Div’ nv. Public Serv. Comm'n,

182 W.Va. 152, 386 S.E.2d 650 (1989).

4. "Wherethe language of agtatuteisfree from ambiguity, its plain meaning isto be

accepted and gpplied without resort tointerpretation.” Syl. Pt. 2, Crockett v. Andrews, 153W. Va 714,

172 S.E.2d 384 (1970).



5. Thedeof aradiopharmaceuticd to amedica service provider isexempt from the
consumer salestax under the provisionsof West VirginiaCode 8§ 11-15-9(a)(11) (1997) wherethe
radiopharmaceutical is purchased and dispensed pursuant to aphysdian’s prescription that was prepared

for aparticular, individual patient.



Albright, Justice:

TheSae Tax Commissoner (“Tax Commissone”), Jossph M. PAmer, gopedsfromthe
February 22, 2000, order of the Circuit Court of Cabdl County, which reversad anadminidrativedecison
upholding the state tax department’ s position that the sale of nuclear medicines' to medical service
providersissubject totheatesdestax indl ingances. Thelower court determined that Appelee Syncor
International Corporation (“Syncor”), whosebus nessinvol vesthesale of radiopharmaceuticals, was
entitled to theexemption st forthin West VirginiaCode§ 11-15-9(g)(11) (1997),2which appliesto” sdles
of drugs digpensed upon prescription,” for its*core” sdles® Upon our review of both the statutory language
and the gpplicableregulaions, wefind no error with regard to thelower court’ sruling and accordingly,

affirm.

|. Factual and Procedural Background
In February 1999, Tax Commissoner issued assessmentsagaingt Syncor for sales of
nudlear medicinestovariousmedicd sarviceprovidersin Wes Virginiathat occurred during the period of
January 1, 1993, through May 31, 1996." Asexplained by theadminigrativelaw judge (“ALJ), thesdes

at issue fell into two categories:

"Nuclear medicines are also referred to as radiopharmaceuticals.

Thisstatutory provision wasformerly found in West VirginiaCode § 11-15-9(n) (1993). The
language of the exemption has not been amended from its 1993 version.

%A “core’ A asdigtinguished froma“bulk” sde, involves unit doses of nudear medicinetha are
prepared for a particular, individual patient pursuant to the prescription of a patient’s physician.

“The total amount of the assessments was $337,374.
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The first is known as “core” sales and involves unit doses of

radi opharmaceutica spreparedfor aparticular, individud patient pursuant

to the prescription of that patient’ sphyscian. Thesecond isdesgnated

as“bulk” sales and involves sales of larger quantities of nuclear

componentsto hospitasor other professond hedth careprovidersasa

supply for subsequent usein preparing specific unit dosesfor diagnostic

testing or therapy of their own individual patients.
Because Syncor conceded a the adminidrativeleve that itsbulk sdlesof nudear medicneweretaxable,
theonly issuebeforethe AL Jwaswhether its” core’ sdesweresubject tothesdestax. Inconduding that
the core sdesweretaxable, the ALJfound determinative thefact that the nuclear medicineswere sold to
hospitals dinics and medicd center fadilities and that such medidneswere consumed in the parformance
of aprofessond sarvice.”® Syncor apped ed theadministrative decision and thecircuit court reversed, after
determining that thedatutory language of West VirginiaCode 8 11-15-9(a)(11) unambiguoudy extended
an exemption from sdestax payment to the sales of drugs dispensad pursuant to aprescription. Arguing
that the AL J, and not thecircuit court judge, correctly analyzed thisissue, Tax Commissioner seeksa

reversal of the circuit court’s ruling.®

[I. Standard of Review

Asweexplanedinsyllabuspoint oneof Chrystd RM. v. ChalieA.L.,194W.Va 138,

459 SE.2d 415 (1995), “[w]here theissue on an goped from the drcuit court isclearly aquestion of lawv
or involving an interpretation of agatute, we goply adenovo dandard of review.” Becausethesngleissue

on appeal involves an issue of statutory interpretation, our standard of review is de novo.

°See 110 C.S.R. § 15-92.2.
*The amount of sales taxes at issue correspondent to the core salesis $167,752.
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[11. Discussion
Theexemption a issue providesreief from the consumer salestax for “ salesof drugs
digpensad upon prescription and sdes of insulinto consumersfor medicd purposes” W.Va Code § 11-
159(a)(11). Theterm“drugs’ isdefined within the consumer salestax datutory schemeasincluding “al
salesof drugs or gppliancesto a purchaser, upon prescription of aphyscian or dentist and any other
professona person licensedto prescribe” W.Va Code § 11-15-2(f) (1998). Theregulationsmirror this
definition by defining “ drugs’ asinduding “dl sdlesof drugs. . . toapurchaser, upon written prescription

of aphysician. . ..” 110 C.SR. § 15-92.1.

Thecircuit court sstsforth adescription of a“core’ saleinits February 22, 2000, ruling
based on the following stipulated facts:

a Anindividud patient, asaresult of experiencing chest pain, generd
fatigue or some other symptom of ill hedlth, seeshisor her physcianto
diagnose, cure, prevent and/or treat the suspected ailment.

b. The physician determinesthe appropriate diagnostic or therapeutic
procedure. If suitable, the physician ordersanuclear medicinestudy as
adiagnogtic procedure. The physician refersthe patient to the nuclear
medicine department of alocal hospital or clinic for the procedure.
¢. Thenudear medicine physdan within the hospitd or dinic determines
the suitableradiopharmaceutical and procedure. The physdanissuesa
verbal, facsimile or e ectronic prescription to the Plaintiff.

d. AtthePlantiff’spharmacy, oneof its nuclear medicine pharmacists
receives and transcribes the physician’ s prescription for the patient.
Basad on the patient’ sweight, age and physical condition, the Plaintiff’s
pharmacis dectronicdly cdibratesthe unit-dosage and introducesit into
asyringe with needle attached, and insertsit into alead-encased
protective tube for transport.

e A presription labd isprinted which indudesthe name of the Flantiff’'s
pharmacy, the namesof the physician, patient, and hospitd or clinic, a
prescription number, the name of the particular radiopharmaceuticd, the
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dosage, the date and required time of adminidration, and other necessary
indructions. In someingtances, the patient’ s name is omitted from the
label.

f. The unit-dose radiopharmaceuticals are delivered by car to the
hospitalsand dinics. A licensad nuclear medica technologist, under the
direction of a physician, administers the drug to the patient at the
appropriatetime. Theinjection alows the radioactive isotope to be
caried totheorgan targeted for review. Thepatient then undergoesthe
imaging or theragpeutic procedure. Very sophisticated and expensive
Imaging equipment capturesthe gammaraysemitted from the organ and
gets a picture for diagnostic purposes.

0. Thephysician studiesor “reads’ theimage(s) resulting from the
procedure, and, based on theimage(s), mekesadiagnogsof thepatient's
ailment.

h. TheRaintiff [Syncor] billsthehospitd or dinicfor thenudear medicine
used. TheFantiff’ shillsdo not Sate patient names, but list only specific
nuclear medicine purchased fromthe Plaintiff. Coreand bulk sdesare
separately listed on the same bill. The Plaintiff isunaware of the price
which hospitals charge the patients for the radiopharmaceuticals.

Basad upon thesefacts which dearly demondrate the use of aprescription in connection with “ core’ sdes
thelower court concluded that Syncor’ s* core sales of nuclear medicine, being made pursuant toa
physician’ s prescription, are exempt from consumer sdesand servicetax under W.Va Code 8 11-15

9(a)(11).”

Inchdlenging thelower court’ sruling, Tax Commissoner suggessthat Wes VirginiaCode
§11-15-9(a)(11) only gpplieswhenthe patient directly buysand sef-adminisersa“drug.” Inaddition,
Tax Commissoner rdiesupon thelanguage usedin 110 C.SR. § 15-92.2, which defines non-exempt sdes
asthose drugs “sold to hospitals . . . which are to be consumed in the performance of aprofessond

savice” Arguing thet al slesof nudear medicinesare* consumed in the performance of aprofessond



sarvice’ and that the subject s esareto the hospita srather thanto apatient, Tax Commissoner contends

that the core sales at issue are fully taxable.

Syncor arguesthat Tax Commissoner hassought to dter theplain language of thedatute
through the adoption of self-serving regulations. Assupport for thisposition, Syncor citesthelanguage
foundin 10 C.SR. §15-92.2, which providesthat: “Drugs sold to hospitds, licensed physcians, nurang
homes, etc., which are to be consumed in the performance of aprofessional service are subject to
consumerssaesand servicetax.” By adding thelimiting language--“ consumed in the performanceof a
professond sarvice’-- Syncor suggeststhat thestatetax department sought to circumscribetheexemption
so that it would not apply whenever adrug issold to ahospita or physician and then administered by a
purchaser other than the patient. Through this gpproach, Syncor contends that the tax department is
seeking to tax drug salesthat are currently exempted from taxation by the provisonsof West VirginiaCode

§ 11-15-9(a)(11).”

Weexplanedin syllabus point five of Appalachian Power Co. v. State Tax Department,

195W.Va 573, 466 SE.2d 424 (1995), that “[w]hen thelanguage of agatuteis dear and unambiguous,

an adminidraive agency’ srules and regulations mugt give such language the same dear and unambiguous

Whilethisdiscussion isprompted by the interpretation advanced by Tax Commissioner (that dl
nuclear medicine sdesare essentidly taxable sncethey aredways* consumed in the performance of a
professond sarvice’), we acknowledge thepossibility that, asthe drcuit court suggested, thelanguage of
110C.SR. 8§ 15-92.2 was enacted merely to differentiate between those drug salesthat are dispensed
pursuant to prescription (i.e. core) and those that are made without a prescription (i.e. bulk).
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forceandeffect.” A cordllary tothistenet of Satutory condructionisthat “[a] Satuteor adminidraiverule
may not, under the guise of interpretation, be modified, revised, amended or rewritten.” Syl. Pt. 1,

Consumer AdvocateDiv' nv. Public Serv. Commi'n, 182W.Va 152, 386 SE.2d 650 (1989). AsSyncor

argues, thepurposeof regulationsisto giveeffect tothe governing Satute; such regulationscannot beussd
to dter or narrow the satute sgpplication. SeeBaley v. Miller, 187 W.Va. 242, 246, 418 SE.2d 352,
356(1992) (recognizing that agency’ sstatutory interpretationisingoplicablewheresuchinterpretationis

unduly restricted and in corflict with the legidativeiintent™) (quoting Syl. PL. 5, in part, Hodgev. Ginsberg,

172 W.Va. 17, 303 SE.2d 245 (1983)); see dso Syl. Pt. 4, Security Nat'| Bank & Trust Co. v. Firgt

W.Va Bancorp, Inc., 166 W.Va 775, 277 SE.2d 613 (1981) (holding that “[i]nterpretations of Satutes

by bodies charged with their administration are given great weight unless clearly erroneous’).

Itisaxiomaticthat: "Wherethelanguage of agtatuteisfreefrom ambiguity, itsplain

meaning isto be accepted and gpplied without resort tointerpretation.” Syl. Pt. 2, Crockett v. Andrews,
153W.Va 714,172 SE.2d 384 (1970). Inthiscase, thegtatutory provisonscould not beclearer. All
that isrequired for entitlement to the exemption under West VirginiaCode 8 11-15-9(g)(11) is (1) ade
(2) of adrug; (3) that isdispensed upon aprescription.? The parties do not dispute the existence of any
of thesethreerequired dements. Thekey to whether the exemption found in Wes VirginiaCode § 11-15-

19(8)(11) appliesinthiscase, asthecircuit court fully appreciated, iswhether the drugs at issue were

fThedatutory interpretation advocated by Tax Commissioner (that theexemption appliessolely
toindividuaswho directly purchase and sef-adminigter thedrugs) isuntenablefor tworeasons. Firg, the
exemption’ sgpplicationisnot statedintermsof who buysthesubject “ drug;” and second, theexemption's
application is not written in terms of whether the drug is self or other-administered.
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digpensed pursuant to prescriptions® Accordingly, we condude that the sdle of aradiopharmaceutical to
amedicd sarvice provider isexempt from the consumer salestax under the provisonsof West Virginia
Code 8§ 11-15-9(a)(11) wheretheradiopharmaceutical ispurchased and dispensed pursuant to a

physician’s prescription that was prepared for a particular, individual patient.

Based upon theforegoing, the decison of the Circuit Court of Cabell County ishereby

affirmed.

Affirmed.

Wefind nobasisinlaw for Tax Commissioner’ scontention that the pertinent regul ationsi dentify
when drugswill be considered to be dispensed pursuant to aprescription. Rather than defining what
qudifiesasaprescription-type sde, theregulatory provisonsemphesize the didinction between those sdles
pursuant to prescription (the exempt) and those that are sold to medica service providersin bulk form
without the issuance of prescriptions (the non-exempt). See 110 C.S.R. § 15-92.1-.3.
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