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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “A drcuit court’ sentry of summary judgment isreviewed denovo.” Syllabus

point 1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2. “If the description of theland conveyed in adeed be generd, the deed will not be
held void for uncertainty, if by the aid of extrinsic evidence it can be located and its boundaries

ascertained.” Syllabus point 2, Bolton v. Harman, 98 W. Va. 518, 128 S.E. 101 (1925).

3. “An easement cannot be extended as a matter of right, by the owner of the
dominant estate, to other lands owned by him.” Syllabus point 1, Dorsey v. Dorsey, 100 W. Va 111,

153 S.E. 146 (1930).

Per Curiam:

Thisisan goped by John B. Cyrusand VirginiaB. Cyrus, gopdlantsrespondents be ow



(hereinafter referred to as“ the Cyruses’),* from an order of the Circuit Court of Wayne County granting
summary judgment to Paul David Ratdliff and Johannah Ratdliff, gopellees/petitionersbel ow (hereinafter
refared to as“the Ratdiffs’).? In essence, summary judgment granted to the Ratdliffsthe use of aroadway
owned by the Cyruses. After ligeningtotheora argumentsand reviewing the briefsandtherecordin this
case, thedreuit court’ ssummary judgment order isaffirmedin part and reversed in part. Further, thiscase

IS remanded to the circuit court with directions.

l.
FACTUAL AND PROCEDURAL HISTORY
Thiscaseinvolvesadisputeregarding adirt and gravel roadway known asthe Adkins-
Ratdliff Lane. OnJuly 27, 1977, the Cyruses purchased gpproximately two acres of land that included
the Adkins-Radiff Lane* Inthe 1980 sthe Ratdiffs purchased an additiondl three parcds of land adjacent
tothe Adkins-Ratdiff Lane. Those parcdsof land are known asthe front property and the rear property.

The Ratcliffs purchased the front property, on June 26, 1981.> The rear property was acquired on

The Cyruses are husband and wife.

*The Ratcliffs also are husband and wife.

*The property was purchased from William and Thelma Ratcliff.

“The Adkins-Ratcliff Laneisthe only access to the Cyruses home.

°This parcel was purchased from Thelma Ratcliff. Her husband, William, is deceased.
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November 9, 1981.° Thethird parcel of land, also known asthe front property, was purchased on

September 22, 1983.7

At somepoint, the Ratdiffscongructed threedrivewaysfor accessto each portion of their
property from the Adkins-Ratcliff Lane. Onedriveway wasontherear property andledtoabarn. The
second driveway, dsolocated ontherear property, led to asitethat onceheld amobilehome. Thethird
driveway, located onthefront property, led tothe Ratdliffs homeand acommerdd pizzabusnessowned

by them.

On August 6, 1992, the Ratcliffs filed a petition seeking to prevent the Cyrusesfrom
interfering with their useof the Adkins-Ratdiff Lanefor the purposesof ingressand egress® The Cyruses
filed ananswer and counterdam saeking to enjoin the Ratdiffsfromusing the Adkins-Radiff Lanefor any
purpose. 1n 1994, both parties moved for summary judgment.® On February 9, 2000, the circuit court
entered an order which, among other things, permitted the Ratdliffsto usethe Adkins-Ratdliff Lanefor

ingress and egress.”® The Cyruses thereafter filed this appeal.

®This parcel of land was purchased from Wanda |. Johnson.

Thisparcd of land was obtained by Paul David Ratdiff from Charles Ratdiff. Paul David Ratdliff
subsequently conveyed the property to his spouse, Johannah Ratcliff, on October 10, 1983.

¥The circuit court ultimately treated the petition as a declaratory judgment action.
The Ratcliffs sought only a partial summary judgment.

“Thedircuit court ruled that the Ratdiffs could not use the driveway on the Adkins-Ratdliff Lane
(continued...)



.
STANDARD OF REVIEW
ThisCourt’ sstandard of review of mationsfor summary judgment iswell esablished: “ A
circuit court’ sentry of summary judgment isreviewed denovo.” Syl. pt. 1, Painter v. Peavy, 192W.
Va 189,451 SE.2d 755 (1994). Wehavelong hed that “[a] motion for summary judgment should be
granted only whenit isdear thet thereisno genuineissue of fact to betried and inquiry concaming thefects
isnot desirableto clarify the gpplication of thelaw.” Syl. pt. 3, AenaCas. & Qur. Co. v. Federal Ins.
Co. of New York, 148 W. Va. 160, 133 S[E.2d 770 (1963). Furthermore, “[a] party who movesfor
summary judgment hasthe burden of showing that thereisno genuineissueof fact and any doubt astothe

existence of such issue is resolved against the movant for such judgment.” Syl. pt. 6, id.

1.
DISCUSSION
A. Rulings by the Circuit Court
Thedrcuit court’ ssummary judgment order listed four reesonsfor permittingtheRatdliffs
to usethe Adkins-Ratdliff Lane. Fird, thedircuit court found thet a prescriptive easement for ingressand
egresswas obtained on June 26, 1981, aspat of thefront property conveyance. Second, the court found

that aprescriptive easement for ingress and egress was obtained on November 9, 1981, by therear

19(....continued)
that led to their barn, concluding that such accesswas anillega use of the Cyruses property. However,
thisissueis not before this Couirt.



property conveyance. Third, the court determined that the November 9, 1981, deed granted an express
ess=ment over the Adkins-Ratdiff Lanefor ingressand egressfrom therear property. Fourth, thedrcuit

court found that an easement by necessity was established.

The Cyrusescontend that neither the prerequiisites for aprescriptive essement™ nor for an
easament by necessity?were provenin thiscase. The Ratdiffs concede that the circuit court committed
error in ruling that aprescriptive easament™ or an easament by necessity was established. Based onthe

Ratdliffs acknowledgment, the Cyruses contend that this Court should reversethe circuit court’ sorder

"We have stated the prerequisites for a prescriptive easement are as follows:

The open, continuousand uninterrupted use of aroad over the
lands of another, under bonafide clam of right, and without objection
fromthe owner, for aperiod of ten years, cregtesin the user of such road
aright by prescription to the continued usethereof. Intheabsenceof any
oneor dl of suchrequigtes, thedaimeant of aprivateway doesnat acquire
such way by prescription over the lands of another.

Syl. pt. 1, Holland v. Flanagan, 139 W. Va. 884, 81 S.E.2d 908 (1954). Accord Syl. pt. 1,
Clain-Sefanelli v. Thompson, 199 W. Va. 590, 486 S.E.2d 330 (1997).

2To establish an easement by necessity, the following must be shown:

Where one owns and conveysa portion of hisland whichis
completely surrounded by theretained land or partidly by theland of the
grantor and theland of others, without expressy providing ameansof
ingress and egress, and where there is no other reasonable means of
accessto the granted land, thelaw implies an easement in favor of the
grantee over the retained portion of the original land of the grantor.

Syl. pt. 4, Berkeley Dev. Corp. v. Hutzler, 159 W. Va. 844, 229 S.E.2d 732 (1976).

BThe Radiffsfurther admit that materid issues of fact werein disputerdating totheissue of the
prescriptive easement.



granting the Ratdiffs accessto the Adkins-Ratdiff Lane. In contragt, the Ratdliffs contend thet aportion
of thecircuit court’ sorder should be affirmed becauseit found that an express easement was granted to

them by their November 9, 1981, deed.*

Cong dering theadmission by the Ratcliffsthat neither a prescriptive easement nor an
easament by necessity were proper rulings by the circuit court, we summearily reversethecircuit court’s
order insofar asit granted an easement on the front property.™ See Anderson v. State Workers
Compensation Comm'r, 174 W. Va. 406, 407, 327 S.E.2d 385, 386 (1985) (summarily accepting a

concession of error); Weller v. Moffett’s Pharmacy, Inc., 167 W. Va. 199, 200-01, 279 S.E.2d 196,

“TheRadiffsditetwo other groundsto support thecircuit court’ sfinding of an easament: (1) that
they have animplied easement because thair property isbound by the Adkins-Ratdiff Laneand (2) that
they have an express easement that was creeted in the deed conveying the Cyrusestheir property. The
circuit court order, however, did not address either contention asabagsfor finding an eesement. This
Court hasadhered to the principlethat when presented with conflicting Sgndsfromadircuit court, thelaw
favorswritten orders over ora statements. See Tennant v. Marion Health Care Found., Inc., 194
W.Va 97,107 n.5,459 SE.2d 374, 384 n.5 (1995) (“Asaninitia matter, itisclear that whereacircuit
court’ swritten order conflictswith itsord statement, thewritten order controls. Therefore, ‘weareleft
to decidethiscase within the parametersof thecircuit court’ sorder.”” (Qquoting Statev. White, 188 W.
Va 534,536 n.2, 425 S[E.2d 210, 212 n. 2 (1992)). Consequently, even if the issues were properly
raised below and oraly decided, we are bound by legal principlesto address only that which was
aticulaed inthetrid court’ sorder. Moreover, to the extent that both issues have been raised for thefirgt
timein this apped, we have routinely held that we will not pass upon a matter that was not actudly
addressed by alower court. See Sateexrel. Clark v. Blue Cross Blue Shield of West Virginia,
Inc., 203W.Va 690, 699, 510 SE.2d 764, 773 (1998) (“ Typicdly, we have seadfastly hdd to therule
that wewill not address anonjurisdictiond issue that has not been determined by the lower court.”); Syl.
pt. 2, Duquesne Light Co. v. Sate Tax Dep't., 174 W. Va. 506, 327 S.E.2d 683 (1984) (“This
Court will not passon anonjurisdictiona questionwhich hasnot been decided by thetrid court inthefirst
instance.”).

0On remand, the trid court should determine the issue of whether or not a prescriptive easament
was obtained on the front property.



197 (1981) (same). Wewill, however, determine whether an express easement™® was made by the redl
property conveyance of November 9, 1981.
B. Express Easement

Thedircuit court found “[t] hat by deed dated [November] 9, 1981, the [Ratdliffs] were
granted an express easement over the Adkins-Ratcliff Lanefor ingressto and egressfrom the rear
property.” The Cyrusespresent two arguments concerning thisruling. Firgt, the Cyrusesarguethat the
language of the easement isvaguein its description and therefore should bevoid. Second, the Cyruses
contend thet, to the extent an eesament isdetermined to exig, it islimited to therear property and doesnot

extend to thefront property purchased on September 22, 1983." We address each argument separately.

1. Vaguenessargument. Theexpresseasement in question isfound in the deed by the

grantor of the November 9, 1981, rear property. The pertinent language of the deed states:

[A] twenty-foat right-of-way running from thehousetraller Stein
awedterly direction to two marblemarkerswhich aresat on the boundary
lineof the Johnson and Ratdiff land to thelands of William Glenn Ratdiff
and ThelmaRatcliff to the Adkins-Ratcliff Lanethencerunningina
northerly direction to the Tolisa (sic) Highway.

Thedrcuit court concluded that such language“isnat vague, but isaproper and vaid grant of eesement.”

ThisCourt hasheldthat “[i]f the description of theland conveyedin adesd begenerd, the

This easement concernsthe driveway that leadsto asitethat previoudy housed amobile home.

"The September 22, 1983, land purchase gpparently representstheparcdl containing the Ratdliffs
home and their commercial pizza business, as well as the driveway |leading to these buildings.
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deed will not be held void for uncertainty, if by theaid of extrindc evidenceit can belocated and its
boundaries ascertained.” Syl. pt. 2, Bolton v. Harman, 98 W. Va. 518, 128 SE. 101 (1925). The
Cyruses contend that the language of the easement does not have an ending or beginning point andis

therefore vague and void. We disagree.

The easement language arti culatesabeginning point asthe stewhich contained amohile
home. The deed further providesfor the direction of the easement. Therefore, we are satisfied thet the
description identifiesthe easement granted in the deed. Aswe previoudy noted, “[tjhemain object of a
description of land . . . inadeed of conveyance. . . isnot in and of itself to identify theland sold but to
furnish themeans of identification, and when thisisdoneit is sufficient.” Consolidation Coal Co. v.

Mineral Coal Co., 147 W. Va. 130, 143, 126 S.E.2d 194, 202 (1962).

Althoughwefind thet thelanguageof thedead issufficent to establish an expresseasament,
wemus neverthe essremand theissuefor further development. Ord argument disclosed that themarkers
referred to in the deed nolonger exis. The Cyrusescontend thet the easement wasintended to actudly run
adongsdethe Adkins-Ratdliff Laneand not acrossit. The Ratdiffshave asserted that the eesement was
intended torun acrossthe Adkins-Ratdiff Lane. Althoughwefind theargument presented by the Cyruses
to beimplausible, extringc evidenceisneverthelessnecessary. See Consolidation Coal Co., 147 W.
Va a 143,126 SE.2d at 202 (“A deed will not be declared void for uncertainty if it ispossble, by any
reasonableruleof condruction, to ascertain from the description, aided by extringc evidence, the property

it isintended to convey.”).



2. Limitation of easement. The Cyruses next arguethat if the easementisvalid, it
should belimited to therear property. Eventhough thecircuit court’ sorder did not place any express
limitations on the eesament, webdievethat alimitation wasimplicitly imposed becausethe order expresdy

addressed the three points of use of the Adkins-Ratcliff Lane by the Ratcliffs.’®

ThisCourt has previoudy held that an easement cannot beimpermissibly extended. In
Syllabuspoint 1 of Dorseyv. Dorsey, 109 W. Va. 111, 153 SEE. 146 (1930), we stated that “[a]n
easament cannot be extended asamatter of right, by the owner of the dominant estate, to other lands
owned by him.” Intheingtant proceeding, the easement in question relates only to the rear property
purchased on November 9, 1981. Conggtent with our law, the easement therefore cannot be extended

to the front property purchased by the Ratcliffs.

V.
CONCLUSION
The circuit court’ s summary judgment order isaffirmed in part, reversed in part, and
remanded with thefollowing directions. The caseisaffirmed asto the cregtion of an express easement
under theNovember 9, 1981, rear property conveyance. The caseisreversed and remanded to determine

whether a prescriptive easement was obtained on the June 26, 1981, front property conveyance.”

¥The three points of use were the three driveways.

Thetrid court may aso revisit theissue of an easement by necessity. In the procesdings below,
(continued...)



Additionally, the caseisreversed and

remanded to establish the direction of the express easement granted under the November 9, 1981, rear

property conveyance.

Affirmed in part, reversed in part,
and Remanded with directions.

19(....continued)
thetrid court determined, asamatter of law, that because acommon grantor once had dl of the property
involved in this case an easement by necessity had been established. Thisapproach, though, isnota
recognized bagis by this Court for the establishment of an easement by necessity. “A way of necessity
usudly ariseswhere thereisa conveyance of apart of atract of land of such nature and extent that ether
the part conveyed or the part retaned isentirdy surrounded by theland fromwhichitissevered or by this

land and theland of strangers.” Derifiddv. Maynard, 126 W. Va. 750, 754, 30 S.E.2d 10, 12 (1944)
(internal quotation and citation omitted).



