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Starcher, J., concurring:
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| agreewiththemgority opinion’ sreversal of thedreuit court’ sjudgment for the defendant
intheingant case. Theingructionsgiven by the circuit court to thejury -- particularly the* mistake of
judgment” ingtruction and the* multiple methods of trestment” ingtruction -- thoroughly muddled theduty
of carethat thejury could believe the defendant wasrequired to exercise, and thereby adversdy impected
upon the jury’s verdict.

Themigiakeof judgment ingtruction and the multiple methods of trestment indruction teke
an objective standard of care and redefine the standard in asubjective, argumentativefashion. Asthe
Court makes clear in the instant case, these instructions ssmply shouldn’t be used.

The*migake’ or “error” of judgment instruction, given by the dircuit court, was recently
disapproved of by this Court in Syllabus Point 5 of Pleasantsv. Alliance Corporation, 209 W.Va.
39, 543 S.E.2d 320 (2000) because the giving of a“mistake of judgment” instruction inamedical
md practice case-- or any case-- isfertileground for jury confuson. A juror’ sattention should befocused
on the essentiad dementsof the action: did the defendant doctor owe the plaintiff aduty of due care, and
did the defendant breach that duty? The question“did the doctor miake an honest mistake?” wrongly adds

moral subjectivity to what is supposed to be an objective duty of care.



Themigtake of judgment indruction blatantly suggeststhat alesser duty of careexigsfor
medica providers. Whiletheaverage citizen can be held liablefor not being careful under the given
adrcumgtances, a“midakeof judgment” ingructionimpliesthat adoctor’ sconduct could beexcusadif the
doctor madean “honest mistake” A juror could infer from the indruction thet adoctor can only beheld
lidblefor making a“ dishonest” mistake-- which | guesswould mean making amigtakeandthenlying about
it -- or for intentionally harming the patient.

If adriver “honestly” jugt didn't seethat agtoplight was red because he was adjuding the
radio and drovethroughthe light, hitting another car and injuring its occupants, and the driver admitsthat
“whoops, | madeamistake, but it was an honest mistake,” should weexcusethe driver’ s card essness?
Should we excusethe driver’ sjudgment call to adjust the radio knob rather than watch the road? Of
coursenot. Thedriver's“midakeof judgment” innot paying atentionto traffic agna scannot absolvethe
driver for any liability. Anamicushbrief filed by theWest VirginiaTria Lawyers Association
uggeststhat the* midake of judgment” indruction inmedica md practice cases comesin many forms and
that acommon themein theindructionisthe use of subjective, mideading, and algumentativetermsto date
the defendant doctor’ sstandard of care. Onevariantisan “extraordinary or ideal standard of care”
instruction, which states:

Hedlth care providersare bound to conform to the gpplicable sandard of

reasonableskill and care. Thelaw doesnat requireinfalibility, prophetic

Insight, or even asatisfactory outcome. The Defendant [hedlth care

provider] cannot be hdd ligblefor afalureto exerdse some extreordinary

or ideal degree of care.

Another variation on the theme is a“no retrospect imposed” instruction:



Thejury isingructed that it must congder the conduct of the Defendant
[health care provider] based on the circumstances at the time of her
treatment of the Plaintiff’ sdecedent; in other wordswhat she knew or
reasonably should have known at thet time, and without the knowledge
thet Plaintiff’ s decedent would later die. Physidiansarenot charged with
prophetic foresight beforethefact; neither can they bejudged onthe
bendfit of perfect hindaght and retrogpect after thefect. They aresamply
obliged to congder and act upon those thingswhich they, intheexercise
of reasonable care, know or should know at the time.

And lastly, there is an instruction that the outcome of a case is not guaranteed:

Y ou areingructed that under West Virginialaw, inthe absenceof a

written guarantee, and it isagreed that no such guaranteewas medeinthis

case, aclam against ahedlth care provider cannot be based upon an

aleged guarantee that treatment of a patient will be successful or that

nothing unfortunatewill occur intheprocess. Rather, thecaregiver’ sduty

isto exercisethat degree of reasonable careand skill whichisordinarily

employed by othersin the same professon or specidty. Physicians, by

undertaking the care of apatient, do not and cannot guarantee against

injury or other misfortune. Rather thelaw imposes only an obligationto

useordinary care. Itis, of course, possiblethat an unfavorable result or

consequence will occur notwithstanding the exercise of ordinary care.
Each one of these indructions employs argumentative terms, subjective terms, or terms designed to
obfuscatethedoctor' ssmpleduty: toact asareasonablehedth careprovider under smilar circumdiances.
Thetheme of theseingructionsissamilar: people make mistakes, and when they do, they should be
forgiven. Whilethismay beagood ruleby whichtolive, itisnot thelega standard by which atortfeasor
isjudged. Neither these instructions nor ones similar to them should be given to ajury.

Theruleinevery tort caseisthat adefendant owesthe plaintiff aduty of care; whena
breach of that duty proximeatdy causes another harm, the defendant should beliablefor thet harm. Whether
It was an honest “mistake of judgment,” or whether the harm wasn't prophesied by the defendant is

irrelevant. The majority’ s opinion makes clear that this same rule applies to the medical profession.
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Themultiplemethods of trestment instruction® can havethe same effect asthe misteke of
judgment indruction, if it isimproperly used. A minority of jurisdictions have rgjected the ingtruction
outright, but mogt have smply modified theingruction to limit itsuse. Themgority opinion makesdesar
that the burden is on adefendant to show that multiple methods of treatment were available to the
reasonable prudent doctor to choose between, and these methods were generdly recognized within the
medical community.

It appearsfair to adviseajury, in acomplex medica case, that doctors have available
varying meanstotreat patients, all of which might bescientifically accepted. (For thet matter, it would be
far toadviseany jury in any complex casethat the parties’ experts are presenting aternative courses of
action.) Thekey, though, isthat theingruction should not ingnuatethat thetrid court hasfound the courses
of action to be “accepted” or “appropriate.”

Theuseof termslike*honest” or “best judgment” improperly introducea“mord” dement
intotheliability andyds Virtudly dl errorsof professond judgment arehonest errorsmadein good faith.

But the doctor’ sintent or state of mind is smply irrelevant in a negligence analysis.

'Onevaiant of theingructioniscaled an “ dternative courses of action” indtruction, which Sates

(with emphasis on the subjective terms added):
If you conclude by apreponderance of the evidencefrom [the opinions
given by the expert witnesses| that two or more aternative courses of
action could have been sl ected by the Defendant as proper under the
drcumdancesand that she, inthe reesonableexerdse of her judgment and
cons stent with the applicable standard of care, elected one of these
proper dternatives, you may return averdict infavor of the Defendarnt,
even though you may believethat abetter outcomemay haveresulted if
an alternative course of action had been elected.

See Amicus Brief on behalf of the West Virginia Trial Lawyers Association at 3-4.
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Whether amethod of trestment or course of action is*“accepted” or “gppropriate,” and
whether the defendant madean“honest” exerciseof higher “ best judgment” choosing betweenthose
methodsor courses, ared | determinationswhich may bedisputed by thewitnesses, argued by thelawyers
and medefind by thefact finder. Thefact finder should not be distracted by subjectively-stated instructions
which muddle the defendant’ s duty.

| therefore respectfully concur.



