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SYLLABUSBY THE COURT

1. “A proper objection to the competency of awitnessmust be madeand the point
saved when thewitness or histestimony isoffered a trid[.]” SyllabusPoint 3, in part, First Nat. Bank
Of Ronceverte v. Bell, 158 W.Va. 827, 215 S.E.2d 642 (1975).

2. “Upon amoetion for a[judgment asamatter of law], al reasonable doubtsand
Inferences should beresolved in favor of the party against whom the verdict isasked to be directed.”
Syllabus Point 5, Wager v. Sne, 157 W.Va. 391, 201 S.E.2d 260 (1973).

3. “ An appellate court will not set asidethe verdict of ajury, founded on conflicting
testimony and approved by thetria court, unlessthe verdict isagaingt the plain preponderance of the
evidence.” Syllabus Point 2, Sephensv. Bartlett, 118 W.Va. 421, 191 S.E. 550 (1937).

4, “In determining whether the verdict of ajury is supported by the evidence, every
reasonable and legitimate inference, fairly arising from the evidencein favor of the party for whomthe
verdict wasreturned, must be consdered, and those facts, which the jury might property find under the
evidence, must be assumed astrue.” Syllabus Point 3, Walker v. Monongahela Power Co., 147
W.Va 825, 131 S.E.2d 736 (1963).

5. Inmedica md practicecases, the* multiplemethodsof trestment” jury indruction
(which gatesthat ahedth care provider isnot negligent if he or shesdectsand utilizesin anon-negligent
manner oneof two or moregenerdly recognized methods of diagnosisor trestment within the standard of
care) isgppropriatewherethe evidence showsthat the chadlenged method of diagnogsor trestment enjoys

such subgtantial support withinthe medical community thet itis, infact, widely and generdly recognized.



Thenecessty of presenting evidence sufficient to support amultiple methods of jury ingruction restswith
the defendant.

6. “Aneroneousingructionispresumedtobeprgudicid andwarrantsanew trid
unlessit gppearsthat the complaining party wasnot preudiced by such ingruction.” Syllabus Point 2,
Hollen v. Linger, 151 W.Va. 255, 151 S.E.2d 330 (1966). 7. “The'migaedjugmat
jury ingtruction, which thisCourt first gpproved in Dyev. Corbin, 59W.Va. 266, 53 S.E. 147 (1906),
wrongly injects sujectivity into an objective Sandard of care, isargumentative and mideading, and should
no longer be used to ingtruct the jury concerning therdevant sandard of carein amedicd mapractice
action. Accordingly, we hereby overrule Dyev. Corbin, 59 W.Va. 266, 53 SE. 147 (1906), and its
progeny, insofar asthose cases gpprovethegiving of a' migtake of judgment’ indruction.” Syllabus Point

5, Pleasantsv. Alliance Corporation, __ W.Va. ___, 543 S.E.2d 320 (2000).



Maynard, Justice:

JonellaY atesand her hushand, Dondd Y ates, the gppel lantsand plaintiffsbelowina
medicd md practice case, gpped thefind order of the Circuit Court of Cabdl County entered December
3,1999. Thegppdlantsraise saverd issueson gpped tothisCourt. After careful consderation of these

Issues, we reverse the judgment of the circuit court.

FACTS

OnMay 4, 1994, appdlant, JonelaY ates(“Mrs. Y ates’) washospitdized at S Mary's
Hospitad in Huntington, West Virginia, with complaintsof chest pain.* Mrs. Yaes attending physicianat
S. May' sHospitd was Dr. Gretchen Oley, aninternd medicinespecidist and employee of theMarshdl
Univergty School of Medidnewhichwasgoverned a thistimeby thegppdles, Univeraty of Wes Virginia

Board of Trustees.?

In February, 1994, Mrs. Y aeswasdiagnosed with a70% senosisof theleft circumflex coronary
atery. InMarch, 1994, she underwent an angioplasty to removethe stenosis at another hospital. A
genosisisdefined as*“an abnormal condition marked by the tightening or narrowing of an opening or
passageway inabody sructure” The Sgnet Masby Medicd EncydopediaRevised Edition 721 (Walter
D. Glanze, et d., eds. 1996). Angioplasty isthe*[a]lteration of ablood vessd, either surgicaly or by
dilating thevessdl using abdloon[in the pacewithinthevessd].” Taber'sCydopedic Medicd Dictionary
107 (Clayton L. Thomas, ed. 18th ed. 1997).

Marshd| Univerdty isagtateinditution of higher learningwhich wasgovernedin 1994 by the
Univergaty of Wes VirginiaBoard of Trustees. Thisboard of trusteeswas abolished on June 30, 2000 and
replaced by ahigher education interim governing board to govern public higher educationin Wes Virginia
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OnMay 6, 1994, acardiac catheterization was performed on Mrs. Y atesby Dr. Robert
Touchon and shewas diagnosed with a60% stenod s of theleft circumflex coronary artery. Inorder to
assessthesignificanceof Mrs. Yates condition, sheunderwent astresstest® on May 9 which was stopped

because she experienced arapid heart beat and chest pain.

On May 10, Dr. Mark Studeny performed an atherectomy on Mrs. Y ates, whichisthe
ingertion of acatheter withasmal bladeon the end and the cutting away of depostsfromthelining of the
artery. Incidenta to thisprocedure, Dr. Studeny discovered that Mrs. Y ates' right iliac artery was
blocked. Theiliec artery istheartery which branches off from the abdomind artery and ddiversblood to
thelegs Thereisevidencethat thisblockage wasarare complication resulting frominjury to theinternd
wall of theartery occurring during the catheterization procedure of May 6.* Dr. Studeny consulted with

Dr. DennisBurton, aradiologist, who atempted, the next day, to dissolvetheblockageintheright iliac

SeeW.Va Code 88 18B-2-1(e) and (f) (2000) and W.Va Code § 18B-1C-2 (2000). Thischange has
no bearing on this case.

3A stresstest is

[a] method of evaluating cardiovascular fitness. While
exercising, usually on atreadmill or abicycle ergometer, the
individua issubjected togteedily increesing levesof work. Atthe
sametime, theamount of oxygen consumed isbeing determined,
and an eectrocardiogram (ECG) isbeing monitored. If certain
abnormadities are noted in the ECG or chest pain develops, the
test is terminated.

Taber’s Cyclopedic Medical Dictionary, supra, 1845.

“‘During the catheterization, theright femord artery was entered with the catheter. Thefemord
artery islocated immediately below theiliac artery.
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artery through the performance of anangioplagty, Sent placement, and the administration of urokinase, an

enzyme used intravenously to dissolve blood clots.

Subsequent angiograms’ on May 12 revedled persistent blockageintheiliac artery and an
additiond blockageinthetrifurcation of the poplited artery. Thisartery islocated at the back part of the
kneejoint and branchesinto the anterior and posterior tibia and peroned arteries® That evening, Dr.
Timathy Robarts, asurgicd resdent, noted thet “if foot not better inam. (pulsdessnow), [Mrs Y aed will
need re-agram and likdly embolectomy and fem fem crossover.”” Gengraly, from thetime of the discovery
of theblockageintheright iliac artery, until May 16, when surgery was ultimatdy performed, the condition
of Mrs. Y ates right foot waxed and waned. Sometimesfoot pulseswere palpable, or gpparentto the
touch, and sometimesnot. At timesthe pulseswere doppleradle, or audible through ahand-hed device,
and a timesthey werenot. Thefoot dternated between being codl to thetouch and pde or blueto being

pink and warm.

The evidenceindicatesthat on themorning of May 13, Dr. VenkataRaman, avascular

surgeon, becameinvolvedin Mrs. Yaes trestment for thefirgt time. Dr. Raman wasan employee of the

*Anangiogramis“anx-ray of ablood vessd after injection of acontrasting substance” Moshy
Medical Encyclopedia, supra 41.

*SeHenry Gray, Anatomy, Descriptive And Surgical 502 (T. Pickering Pick & Robert Howden,
eds., 1901 ed. 1974) (“Gray’s Anatomy”).

Anembolectomy isasurgical procedureto removeblooddots A fem fem crossover would have
entailed the running of avessd fromthefemord atery intheleft leg to theright femord artery in order to
restore the blood supply to the right leg.



Mardhdl Universty Schodl of Medicine. Evidencewas presented thet Mrs Y aes right foot hed improved
by themorning of May 13. Latethat night, anangiogram showed thet theiliac artery, thetrifurcation, and
itsadjoining vessalswerenow open. Nevertheless Mrs. Yates right foot continued to show signsof
Ischemia, or lack of oxygen. It wasthought that, dthough dl of the mgor arteriesof theright leg were now
open, that Mrs Y atleswas suffering from blood dotsin thesmall vessdsof thefoot which carry blood from
themgor ateriestothemuscles. For thisreason, theinfusion of urokinasewascontinuedto dissolvethese

clots.

Intheearly morning hoursof May 14, Mrs. Y ates suffered aretroperitoneal hematoma
whichisamassaf blood in the membrane lining the abdomina cavity gpparently caused by abresk ina
blood vessel. Evidence was presented that this break in the vessel may have occurred during the
angioplasty and initid infuson of urokineseon May 12. The hematomaresulted in Sgnificant blood loss
which was treated with severd blood transfusons. Also, infusions of urokinase and administration of
heparin, an anticoagulant useto prevent dlotting, werediscontinued at thistimein order toaid in Sopping

the blood loss. The blood transfusions were successful in treating the hematoma.

However, dter theinfuson of urokinase and adminigration of heparin were gopped, Mrs
Ydes right leg artery reclotted. Also, the condition of her right foot continued to worsen. Asaresult, on
May 16 Dr. Raman performed an embolectomy on Mrs Y atesto removethe blood dot and afasciotomy
toreleasethepressurein her swollen and tender right calf. 1t was subsequently discoveredthat Mrs Y ates

hed suffered s gnificant muscledesthin her right foot and lower leg, and abe ow thekneeamputation was



performed on May 29.

OnMay 6, 1996, Mrs. Y atesand her husband brought amedical malpractice action
agand dl of thedoctorsinvalved in her trestment, Radiology, Inc., of which Dr. Burton wasan employes,
and S. Mary’ sHospitd. By thetimeof thetrid, in June, 1999, dl of the defendants had been dismissed
from the case except the Universty of West VirginiaBoard of Trusteeswho was subdtituted in lieu of

defendants Drs. Oley and Raman.

Attrid, thegppdlants theory wasthat Dr. Oley, Mrs Y aes atending physcian, and Dr.
Raman, her vascular surgeon, weretardy in their trestment of her right iliac artery, and thistardiness
resulted in theamputation. Specificaly, they dleged that when the blockage wasfirst discovered on May
10, Dr. Oley should haveimmediatdy consulted with avascular surgeon ingtead of aradiologis. Also, they
aleged that Dr. Raman, upon becoming involved in Mrs. Yates' trestment on May 13, should have
immediatdy performed surgery rather than assenting to the continued infuson of urokinase. |n support of
thistheory, the appdlants presented the testimony of Dr. Alex Zachariah, acardiovascular and thoracic
surgeon, who opined that Dr. Oley deviated from the applicable sandard of careby not consulting a
vascular surgeon onMay 10, and that Dr. Raman wasnegligent innot operating to removetheblood clots

on May 13.

Inresponse, the gppellee presented thetestimony of Dr. John Bergan, avascular surgeon,
who opined that interventiond radiology isan acceptable method of treating the blockage of an artery o

that Dr. Oley was not negligent in consulting aradiologist rether than avascular surgeon. Likewise, he



tedtified that Dr. Ramanwasnot negligent in assenting to theradiology trestment ready initisted when he

became involved in the case on May 13.

After afive-day trid, the jury returned averdict for the appellee. Thetria court
subsequently denied the gppellants motion to set adde the verdict and for anew trid. Asaresult, the

appellants now appeal to this Court.

DISCUSSION

Thegppdlantscomplain, firg, that thetrial court abusad itsdiscretionin admitting theexpert
opinion tesimony of Dr. John Bergan because there was no evidence that Dr. Bergan was licensed to
practice medicinein one of the states of the United States as required by W.Va Code § 55-7B-7 (1986).°2
The gppellee respondsthat the appellantswaived thisassgnment of error by failing to make atimely

objection at trial. We agree.

®According to W.Va. Code § 55-7B-7 in part:

Thegpplicable sandard of careand adefendant’ sfallure
to meat said standard, if at issue, shal be established in medical
professiond liability casesby the plaintiff by testimony of oneor
more knowledgegble, competent expert witnessesif required by
the court. Such expert testimony may only be admitted in
evidenceif thefoundation, therefor, isfirst laid establishing thet .
... (d) such expert maintains a current license to practice
medicine in one of the states of the United Stateg[.]
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Therecord showsthet prior to Dr. Bergan' stestimony, gppdlants counsd objectedtoDr.
Bergan asawitness on the groundsthat Dr. Bergan and Dr. Raman were friends; Dr. Bergan tetified
previoudy on behdf of Dr. Ramaninamedica ma practice case; onthe evening prior to Dr. Bergan's
scheduled tesimony, Dr. Bergan hdlped Dr. Ramanto preparefor hisimpendingtestimony; and Dr. Bergan
has not performed vascular surgery onthearteria systeminthelast tenyears. Theseobjectionswere
rejected by thetria court, and Dr. Bergan proceeded to testify on Friday, June 18. On cross-examination,
gopdlants counsd questioned Dr. Bergan onthe mattersrased intheir objections. On Tuesday, June22,
following thetestimony of Dr. Raman, the defenserested.” At that point, appelants’ counsel moved to
grike the testimony of Dr. Bergan because it was not disclosed whether Dr. Bergan was licensed to

practice medicine in a state of the United States.™

Our rulesdearly indicate that aparty who assgnserror on gpped based onatrid court’'s
admission of evidence must timely object to that evidence. Rule 103 of the West Virginia Rules of
Evidence states:

(8) Effect of erroneous ruling. ----- Error may not be
predicated uponarulingwhichadmitsor exdudesevidenceunless
asubstantial right of the party is affected, and

(b) Objection. ----- In casetherulingisoneadmitting
evidence, atimely objection or motion to strike appears of
record, Sating the specific ground of the objection, if the gpedific
ground was not apparent from the context][.]

*Monday, June 21, 1994 was a state holiday and court was not in session.

Anterestingly, whenthetria court responded thet gppellants' objection should have been brought
tothecourt’ satention at thetimeof Dr. Bergan’ stestimony, gppdlants counsd replied, “[w]dl, judge,
once you do that, you cure his own defect.”



In addition, this Court hasheld that “[a] proper objection to the competency of awitnessmust be made
and the point saved when thewitnessor histestimony isoffered a trid[.]” SyllabusPoint 3, in part, First

Nat. Bank Of Ronceverte v. Bell, 158 W.Va. 827, 215 S.E.2d 642 (1975).

Theappdlantsdid nottimely object to Dr. Bergan' stestimony whenitwasoffered at trid,
despitethefact that they had the opportunity to conduct voir direof Dr. Bergan or to cross-examinehim
concerning hislicensureto practicemedicine. Intheir reply brief to this Court, the gppdlantsargue that
Rule 103 permitseither atimely objection or amotion to strike so that they adequately preserved the
alleged error. However, the point of Rule of Evidence 103 isthat amotion to strike, aswell asan
objection, must betimey. Thisisbecauseatimey objection or motionto srike* givesboth the court and
the party’ sopponent fair warning and atimely opportunity to acknowledge and correct theerrorsso that
cases can be decided squardly on the merits.” Franklin D. Cleckley, Handbook On Evidence For
West Virginia Lawyers, Vol. 1, 8 1-7(B)(7)(a), at 1-62 (4th ed. 2000). A timely objection by the
gopdlantswould have given the gppdlesan opportunity to darify Dr. Bergan' slicenang datus andthetrid
court could haveruled accordingly. Instead, defense counsd waited four daysuntil Dr. Bergan wasno
longer avalablebefore making itsmoationto drike. Accordingly, wededlineto congder the gppdlant’ sfirst

assignment of error.

The gopdlants next aver that thetrid court erredin denying their motionsfor ajudgment



asamatter of law™ a the close of the evidence and subsequent motion to set asidethejury verdict.”
Accordingtotheappdlants, Dr. Oley’ sand Dr. Raman’ sfalureto timely order and/or perform surgery
toremovetheclotin Mrs. Yates iliac artery isan “open and shut case of liability.” The gppdlants
concdudethat Drs. Oley and Raman did nothing to treat Mrs. Yates' clotted vesselsand thet thisisnot an

acceptable standard of care.

“Wereview denovo. . . thedenid of the [judgment asametter of law]” made pursuant
to Rule50(a) of theWest VirginiaRulesof Civil Procedure. Adkinsv. Chevron, USA, Inc., 199W.Va
518, 522,485 SE.2d 687, 691 (1997). ThisCourt has sad that ajudgment asamaiter of law should
be granted a the close of the evidence when, after conddering the evidencein thelight mogt favorableto
the nonmovant, only one reasonable verdict ispossible. Barefoot v. Sundale Nursing Home, 193
W.Va 475,481 n. 6,457 SE.2d 152, 158 n. 6 (1995). Inaddition, “[u]pon amoation for a[judgment
asamatter of law], dl reasonable doubtsand inferences should beresolved infavor of the party against
whom the verdict is asked to be directed.” Syllabus Point 5, Wager v. Sne, 157 W.Va. 391, 201

S.E.2d 260 (1973).

"Rule 50 of the West VirginiaRules of Civil Procedure was amended effective April 6, 1998 0
that amotion for adirected verdict isnow referred to asamotion for judgment as amatter of law.
Accordingly, we will use the term “judgment as a matter of law” in this opinion.

“The gppdlants motion to set aside the verdict included a motion for anew trial, and the
gopdlantsdso assart that thetrid court erred in denying thismotion. Becausethelegd issuesraisadinthe
gopdlants motionfor anew trid areincludedin the other assgnmentsof error raised inthisapped, we
do not find it necessary to discussthetrid court’ sdenid of themotionfor anew trid asaseparateissue.
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Thegppdleg sevidenceindicatesthat upon discovery of thedatin Mrs Yates iliac atery
onMay 10, 1994, Dr. Oley, her atending physcian, consulted with Dr. Sudeny, acardiologi, and it was
decided that the clot would betrested by meansof interventiona radiology instead of surgery. OnMay
12, Dr. Burton, aradiologi<, attempted to dissolve the clot with angioplasty, stent placement, and
adminigration of urokinase, anenzymeusedintravenoudy todissolvedots. Dr. Raman becameinvolved
INMrs Yates treatment onthemorning of May 13, and by latethet night themgor vessdsof Mrs Y ates
right leg wereopen. Therewasd o testimony that it wasonly after the adminigtration of urokinasewas
sopped, inorder totrest Mrs. Y ates hematoma, that blockages formed in the micrascopic vessds of the
right foot which ultimatdly lead to theamputation. Concerning the choice of interventiond radiology rather
than surgery to treat the blockagein Mrs. Yates iliac artery, the appelleg sexpert, Dr. John Bergan,
opined that Drs. Oley and Raman did not deviate from the tandard of care becauise both interventiona

radiology and surgery are valid methods of treatment.

Inlight of thisevidenceand resolving dl doubtsand inferencesin favor of thegppdles we
do not believethat only onereasonableverdict waspossble. Accordingly, wecondudethet thetria court

was correct to deny the appellants’ motion for ajudgment as a matter of law at the end of the evidence

For the samereason, webdievethat thetrid court did not err in denying the gppdlants
moationto set asdethejury verdict. “Angppelatecourt will not set asdetheverdict of ajury, founded on
conflicting testimony and approved by thetrid court, unlesstheverdict isagaing the plain preponderance

of theevidence.” Syllabus Point 2, Sephensv. Bartlett, 118 W.Va. 421, 191 S.E. 550 (1937).
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Additionally,

[i]n determining whether the verdict of ajury issupported
by the evidence, every reasonable and legitimateinference, fairly
arisng from the evidence in favor of the party for whom the
verdict wasreturned, must be consdered, and thosefacts which
thejury might properly find under the evidence, mugt beassumed
astrue.

Syllabus Point 3, Walker v. Monongahela Power Co., 147 W.Va. 825, 131 S.E.2d 736 (1963).

Again, we bdievethat the evidence, set forth above, issufficient to support thejury’s
verdict. Therewasconflicting evidencewhether Mrs. Yates' trestment, performed by Drs. Oley and
Raman, breached the gpplicable tandard of care. Thejury obvioudy found the evidence presented by the
gopdleeto be more credible, and conduded that Drs. Oley and Raman were not negligent. Accordingly,
wefind no error inthetrid court’ sdenid of the gppellants motion to set aside the verdict based on

insufficiency of the appellee’ s evidence.

Thethird assgnment of error raised by the gopdlantsisthat thetrid court erredingiving
ajury instruction concerning multiple methods of treatment. Thisinstruction stated:

A doctor is not negligent if he selects one egbadar
more goproved methods of treestment withinthe sandard of care.
In other words, if thereis more than one generdly recognized
method of diagnosis or trestment and no one method is used
exclusively or uniformly by al physicians, aphysicianisnot
negligentif, intheexerdseof hismedica judgment, hesdectsone
of the gpproved methodswithin the standard of care -- evenif
you believein retrogpect that the dternative chosen may not have
been the best method of treatment -- aslong as he utilizes that
method of treatment in anon-negligent manner asotherwise
instructed by the Court.

11



The gppdlantsarguethat thisingtructionisfaulty becauseit dlowsfor the possibility that the only doctors
in theworld who would choose the dternate trestment are the defendant doctor and histestifying expert.
Thegppdlants suggest that thisingruction should be abandoned or modified to requirethat a“ condderadle
number” of doctorsadhereto amethod of trestment beforeit isrecognized asavdid dterndivetrestment

method.

We dedineto abandon the multiple methods of treestment indruction. Rather, this Court
believesthat the multiple method of trestment instruction isanecessary recognition that the practice of
medicineisaninexact science often characterized by amyriad of thergpeutic gpproachesto amedica
problem, al of which may command respect within the medical professon. Thisingruction properly
informsjurorsthat aphysdan’ sprofessond judgment in choosng themogt effectivetreatment inagiven
gtuationisafundamenta andindispensabledement of practicingmedicine. Also, theindructionrelieves
jurorsof thetask of deciding which trestment, among severd dternatives, should havebeen parformed by
adefendant physician. Inaddition, theingtruction guards againg the propendty to assessaphyscian’'s
judgment with the advantage of hindsight. Findly, our research discovered that asignificant number of

other jurisdictions continue to utilize the instruction.

BCasesin which the instruction was approved or recognized include Pesek v. University
Neurologists Assn, Inc., 87 Ohio $.3d 495, 721 N.E.2d 1011 (2000) (athough found improper under
the specific facts of this case because there was insufficient evidence to support it); Bickhamv. Grant,
2000 WL 1342702 (MissApp. Sept. 19, 2000) (giving of ingruction was not error because the evidence
supportedit); Finley v. Culligan, M.D., 201 Wis.2d 611, 548 N.W.2d 854 (Wis.Ct. App. 1996) (no
error inthegiving of theingruction because thetestimony supported it); McCoy v. Calamia, 653 So.2d
763 (LaCt.App. 1995) (noting that the correctness of the charge is supported by sate caselaw); Parris
v. Sands, 25 Cal.Rptr.2d 800, 21 Cal.App.4th 187 (1993); Schwab v. Tolley, 345 So.2d 747
(HaDig.Ct.App. 1977) (noting that ingtruction givenwassubstantidly same astheat recommended by the

12



Wedo, however, sharethe gppdlants concern that the only doctorsin theworld who
would choosethe aternative trestment are the defendant physician and histestifying expert. For this

reason, wedarify thetitisinsuffident to show that thereexigsonly asmdl minority of physdanswhoagree

FloridaSupreme Court in the Horida Standard Jury Instructions); Wasfi v. Chaddha, 218 Conn. 200,
588 A.2d 204 (1991); Jonesv. Chidester, M.D., 531 Pa. 31, 40, 610 A.2d 964, 969 (1992) (stating
that “[w]here competent medicd authority isdivided, aphysician will not be held respongibleif inthe
exerciseof hisjudgment hefollowed acourse of treatment advocated by aconsiderable number of
recognized and respected professondsin hisgiven areaof expertise”); DiFrancov. Klein, M.D., 657
A.2d 145, 148 (R.I. 1995) (disgpproving of such phrasesas* good fath,” “honest mistake” and “honest
error injudgment,” but resffirming rulethat “ aslong asaphyscian exerdsesthe goplicabledegree of care,
he or shemay choose between differing but accepted methods of trestment and not be held ligble.”);
Rigginsv. Mauridlo, D.O., 603 A.2d 827, 831 (Dd. 1992) (disapproving of “ mere error of judgment”
charge and opining that proper indruction should Sate that “when aphys dan chooses between gopropriate
dternativemedicd treatments, harm which resultsfrom the physician’ sgood faith choice of one proper
dterndive over the other isnot mapractice’); Oudlette v. Qubak, 391 N.W.2d 810, 816 (Minn. 1986)
(proper indructioninformsthat “ thefact adoctor may have chosen amethod of trestment thet later proves
to be unsuccesstul isnot negligenceif the trestment chosen wias an accepted trestment on the bagis of the
information availableto the doctor at the time achoice had to be made’); Petersv. Vander Kooi, 494
N.W.2d 708 (lowa 1993); Brackett v. Coleman, 525 So.2d 1372 (Ala. 1988); Fridenav. Evans,
127 Ariz. 516, 622 P.2d 463 (1980); Hurst v. Dougherty, M.D., 800 SW.2d 183, 186 (Tenn.Ct.App.
1990) (citing Tennessee Pattern Ingtruction, § 6.15 which providesthat “[w]hen thereismorethan one
recognized method of diagnodisor trestment, and no oneof themisusad exdusivey and uniformly by dl
practitionersof good ganding, aphyscian [surgeon] isnot negligent if, in exercisng hisbest judgment, he
seectsoneof the gpproved methodsthat | ater turnsout to be unsuccessful, or onenot favored by certain
other practitioners’); Juedeman v. Montana Deaconess Medical Center, 223 Mont. 311, 322, 726
P.2d 301, 307-308 (1986) (whereplaintiffsdid not dispute the useof theingtruction when supported by
the evidence but contended that it was not supported by the evidence, thecourt concluded that “[w]hile
the ingtruction is subject to some question because it isa comment upon the evidence. . . it was not
reversble error to have given theingruction”); Grahamv. Keuchel, D.O., 847 P.2d 342 355 (Okla.
1993) (finding“ mistake of judgment” ingtructionto beerror whennot placed “initsproper context--i.e,
definesit asagtuation inwhich thedoctor facesachoiceof dternativetreatments’); Watson v. Hockett,
107Wash.2d 158, 165, 727 P.2d 669, 674 (“ error of judgment” indruction should“ belimited to Stuations
wherethe doctor isconfronted with achoice among competing thergpeutic techniques or among medica
diagnoses’); and Butler v. Naylor, M.D., 987 P.2d 41 (Utah 1999) (finding sufficient evidence that the
aurgica procedure usad by the defendant isrecognized by arespectable portion of themedicad community).
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withthedefendant’ schallenged trestment. Ontheother hand, itisnot necessary for the defendant to show
thet the challenged trestment is utilized by themgjority of physicians. Rather, the defendant must show thet
the challenged treatment enjoyssuch substantial support withinthemedical community thatittruly is
generally recognized. In order to make this showing, the defendant’ sexpert must opinethat the
chdlenged method of diagnodsor trestment has substantia support andisgenerdly recognized withinthe
medica community. Thistesimony should usudly be supported by suffident extrinsic evidencesuch as
medica textbooks, treetises, journd articles, or other amilar evidence. Upon aproper showing by the
defendant, amultiplemethods of trestment ingtruction may properly begiven. Oncethetrid court makes
thisdetermination, it isultimately aquestion for thejury to determinewhether it bdievesthat the chdlenged
method of diagnogsor trestment isgeneraly recognized, and the burden of persuason onthat issueremans

with the plaintiff.

Therefore, wehold that in medica mal practice cases, the* multiplemethods of trestment”
jury indruction (which dates that ahedth care provider isnot negligent if heor she sdectsand utilizesin
anon-negligent manner one of two or more genardly recognized methods of diagnogsor trestment within
the dandard of care) is gppropriate where the evidence shows that the challenged method of diagnossor
treatment enjoys such substantia support within the medica community that itis, infact, widely and
generdly recognized. Thenecessity of presenting evidence sufficient to support amultiple methods of

treatment instruction rests with the defendant.**

“We emphasize that this rule is not applicable in cases concerning the administration of
experimental drugs and experimental treatment.
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Applying thisstandard to the present st of facts, our review of the record showsthet the
defendant’ sevidence on thisissuewasinsufficient to support amultiple methods of trestment ingtruction,
inthat Dr. Bergan opined that Drs Oley and Raman did not deviate from the gpplicable tandards of care
inthelr trestment of Ms. Y aesbut presented no extring c evidencein support of thistesimony. Therefore,
the defendant did not meet its burden of proof. In determining the effect of the multiple methods of
trestment ingtruction, we are mindful that “[an erronecusingruction is presumed to be prgudicia and
warantsanew trid unlessit gopearsthat the complaining party was not prejudiced by such ingruction.”
Syllabus Point 2, Hollen v. Linger, 151 W.Va 255, 151 S.E.2d 330 (1966). A party is prejudiced
when hisor her subgtantid rights are affected or when “thereis areasonable probability that thejury’s
verdict was affected or influenced” by the improper ingtruction. Tennant v. Marion Health Care
Found., Inc., 194 W.Va 97, 111, 459 SE.2d 374, 388 (1995). Becausethe primary issuein thiscase
concernedthepropriety of Drs. Oley’ sand Raman’ sdecisonto useinterventiond radiology rether than
immediate surgery asthe preferred method of treating Ms. Y ates sblockage, wefind that thereisa
reasonable probability that the jury’ sverdict wasinfluenced by the improper instruction and, thus,
congtitutesreversible error. Upon remand, the burden rests with the appellee to present additional

evidence to support a multiple methods of treatment instruction.®

ANVewishto makedear that thisnew rule gppliesonly to theissue of whether amultiple methods
of trestment indructionisto begiven. The sandard has no bearing on theissue of whether the defendant
inamedica madl practice case presented sufficient evidenceto withstand ajudgment asamaiter of law. As
dated previoudy, the gppe lee presented sufficient evidence so that areasonablejury could find that the
conduct of Drs. Oley and Raman waswithinthe sandard of care. The standard gpplies, rather, only in
thoseindanceswhere adefendant wantsthetrid court to indruct thejury on multiplemethods of trestment.
Insuchingtances, the defendant must present the additiona evidence, and assumetheadditiona burden
of proof, set forth above. If, however, the defendant does not seek the multiple methods of trestment
Instruction, he or she does not have to meet the additional burden of proof.

15



Next, the gppellantsargue that it was prgudicid error for thetrid court to giveajury
ingtruction concerning mistakesinjudgment. Theappd leerespondsthet any error ingivingtheingruction

was harmless.

The complained of instruction stated:

A hedlth care provider who exercises ordinary skill and
care while keeping within recognized and gpproved methods
within the standard of careis not negligent because [of] a
reasonable and honest mistake of judgment. On the other hand,
itisno defensefor ahedth care provider to say that he exercised
hisbest judgment, if that judgment breached the gandard of care.

Intherecent case of Pleasantsv. Alliance Corporation,  W.Va. ___, 543 S.E.2d 320 (2000),
we disapproved of the “error in judgment” instruction and held in Syllabus Point 5:

The“migakeof judgment” jury ingruction, which this
Court first gpproved in Dyev. Corbin, 59 W.Va. 266, 53 SE.
147 (1906), wrongly injects subjectivity into an objective
dandard of care, isargumentative and mideading, and should no
longer be used to instruct the jury concerning the relevant
dandard of careinamedicd mapracticeaction. Acocordingly, we
hereby overrule Dyev. Corbin, 59 W.Va. 266, 53 SE. 147
(1906), and itsprogeny, insofar asthose cases gpprovethegiving
of a“mistake of judgment” instruction.

However, we found in Pleasants that the giving of the instruction was harmless error.*

*In Pleasants, we explained our finding of harmless error as follows:

Despiteour decisonto overrule Corbin, wedo not find
reversible error on the basis of the giving of the “mistake of
judgment” indructioninthiscase. Sncetheremaningingructions
properly advised the jury regarding the e ements necessary to
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Again, the primary issuein this case concerned the judgment of Drs. Oley and Ramanin
choogngtotreast Mrs Yates blocked artery with interventiond radiology rather than immediate surgery
toremovetheblockage.” Accordingly, aningtruction whichindicatesthat amistakein judgment isnot

negligent aslong asitis* reasonableand honest” morelikely than not influenced thejury’ sdecison. Said

prove acase of medica malpractice, wefind the giving of the
instruction to be harmlesserror. Other appellate courts have
amilarly concluded that anew trid isnot required following the
giving of a“ mistake of judgment” instruction, which the court
subsequently findsto bein error, provided the remainder of the
charge correctly stated the standard for proving negligence.

Pleasants, W.Va a __ , 543 SE.2d at 331-332 (citations omitted).

'Thisisin contragt to the underlying factsin Pleasantswhere an emergency room doctor failed
to properly diagnoseapatient’ srare condition, discharged the patient withintwo hoursof her arrivd a the
hospital, and the patient died within amatter of hoursof returning home. The appellant’ stheory of
mal practice wasthe appellee’ sfailure to keep the patient at the hospital for further observation and
adminigration of intravenousfluids. Therefore, the“mistake of judgment” indruction would have been for
the purpose of apprising thejury that the decision to release the patient, rather than keeping her at the
hospital for obsarvation, wasnot negligent if it was aressonable and honest misiake of judgment withinthe
gtandard of care. Thegppelleesargued to thejury that the emergency room doctor gavethe patient’s
mother the option of taking her daughter home after the examination or permitting her to remain a the
hogpita for further obsarvaion. Thededsonwas madeto return homeand the patient left the hospitd with
indructionsthat shewasto bewatched dosdly and returned to the hospita asindicated by the abdomind
pain sheet.

Giventhedoctor’ sinitid falureto properly diagnose, hisjudgment concerning aproper
trestment doesnot assumetheimportancethat it doesin theinstant casewhere Mrs. Y atleswas properly
diagnosad and the primary issue then became the most gppropriate trestment for her condition. Inlight of
the evidence, the Pleasantsjury could have concluded that even had the patient remained at the hospitd
for observation she still would have died sincethe only method of treatment for her condition wasa
combination of antibioticsand surgica resection. Findly, thejury could have conduded that thedecison
toreturn homewas made primarily by the patient’ smather rether than theemergency roomdoctor. These
posshilitiesmakeit muchlesslikey that the Pleasantsjury wasinfluenced initsdecison by the“mistake
of judgment” instruction.
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another way, thereisareasonable probability that the jury’ sverdict wasinfluenced by the erroneous
indruction. Also, any effect that the giving of the ingtruction had on the jury was compounded by the
closing argument of appelleg scounsd inwhich hemade severd referencestoit.”® Findly, many of the
courtswhich have disgpproved of the mistake of judgment ingtruction consequently have reversed the
judgment below.” Therefore, we condudethat the circuit court’ sgiving of the mistake of judgment jury

instruction constitutes reversible error.?

¥For example, appellee’ s counsel argued:

“[A]n honest mistake of judgment, aslong asit iswithin that
standard of care, does not give riseto damages or afinding of
negligence.

....[Medicd mdpracticelaw] even dlowsmistakes of
judgment, aslong asthose --- as that conduct is within the
standard of care.

* k%

A doctor isnot negligent if thereisan honest mistake of
judgment. That'sthelaw. That’ swhat Judge Cummingstold
youl.

1See Shumaker v. Johnson, 571 So.2d 991 (Ala. 1990); Rigginsv. Mauriello, D.O., 603
A.2d 827 (Ddl. 1992); Velizv. American Hospital, Inc., 414 So.2d 226 (FlaDist.Ct.App. 1982);
Leazer v. Kiefer, M.D., 120 Idaho 902, 821 P.2d 957 (1991); Oudllette v. Subak, 391 N.W.2d 810
(Minn. 1986); Parodi v. Washoe Medical Center, Inc., 111 Nev. 365, 892 P.2d 588 (1995);
Kurzner v. Sanders, 89 Ohio App.3d 674, 627 N.E.2d 564 (1993); Rogersv. Meridian Park
Hospital, 307 Or. 612, 772 P.2d 929 (1989); DiFranco v. Klein, M.D., 657 A.2d 145 (R.I. 1995);
Shamburger v. Behrens, 380 N.W.2d 659 (S.D. 1986); Rooney v. Medical Center Hospital Of
Vermont, Inc., 162 Vt. 513, 649 A.2d 756 (1994); and Ten Len Chu v. Fairfax Emergency
Medical Associates, Ltd., 223 Va. 383, 290 S.E.2d 820 (1982). But see contra, Baker v.
Werner, 654 P.2d 263 (Alaska 1982); Morlino v. Medical Ctr., 152 N.J. 563, 706 A.2d 721 (1998);
and Petersv. Vander Kooi, 494 N.W.2d 708 (lowa 1993).

Anlight of our reversd of thejudgment below based on the giving of thejury ingructions, wedo
not find it necessary to discussthe gppd lant’ sfind assgnment of error concerning the dlegedly improper
closing argument of appellee’s counsel.
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CONCLUSION

Insum, becausewefind that the drcuit court’ sgiving of the multiple methods of trestment
and migiakeof judgment jury indructionsprejudiced the gppdlants wereverseand remand for proceedings
consistent with this opinion.

Reversed and remanded.
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