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SYLLABUSBY THE COURT

1. “‘The gandard of review gpplicableto an goped fromamotionto dter or amend
ajudgment, made pursuant to W. Va. R. Civ. P. 59(e), isthe same standard that would apply to the
underlying judgment upon which the motion isbased and fromwhich the gpped to this Court isfiled.’
Syllabus point 1, Wickland v. American Travellers Life Insurance Co., 204 W. Va. 430, 513

SE.2d 657 (1998)." Syllabuspoint 2, Bowersv. Wurzburg, 205 W. Va. 450, 519 SE.2d 148 (1999).

2. “Thejudgment of acircuit court affirming afind order of apolice avil service
commission, upon gpped therefrom asprovided by satute, will not be reversed by thisCourt unlessthe
find order of the commission wasagaing the clear preponderance of the evidence or wasbased upona

mistake of law.” Syllabus point 2, In re Prezkop, 154 W. Va. 759, 179 S.E.2d 331 (1971).

3. “Wheretheissueon an gpped fromthedrcuit courtisdearly aquestion of law or
involving an interpretation of astatute, we apply ade novo standard of review.” Syllabuspoint 1,

Chrystal RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

4, W. Va Code 8§ 8-14A-3(b) (1997) (Repl. Val. 1998) requiresthdt, beforeaavil
sarviceofficer may bedisciplined through discharge, suspension, or reductionin rank or pay, he/lshemust
be afforded a predisciplinary hearing before ahearing board unlessthere exis exigent circumstancesthat

require the recommended disciplinary action to precede such hearing. To theextent our prior decigonin



the Syllabus of City of Huntington v. Black, 187 W. Va. 675, 421 S.E.2d 58 (1992), isincons stent

with this holding, it is hereby expressly modified.



Davis, Justice:

Theappdlant heranand plaintiff below, Kevin A. Alden [hereinafter “ Officer Alden”],
gpped sfrom the January 19, 2000, decison of the Circuit Court of Jefferson County denying hismation
to dter or amenditsearlier judgment. Initsprior ruling, entered November 30, 1999, the circuit court
found that the Harpers Ferry Police Department [hereinafter “the Department”] had demonstrated “just
cause’ toterminate Officer Alden’ semployment, affirming the October 20, 1998, decison of theHarpers
Ferry Police Civil Service Commission [hereinafter “the Commission”], which likewise upheld Alden's
termination. On gpped to thisCourt, Officer Alden assgnstwo errors. (1) hewasnot afforded apre-
termination hearing' and (2) hispost-terminati on hearing was condtitutiondly deficient. Uponareview of
the parties arguments, the gppd | ate record, and the pertinent authorities, we find that Officer Alden was
not afforded thetatutorily-mandated pre-termination hearing asrequired by W. Va. Code 8 8-14A-3(b)
(1997) (Repl. Vol. 1998). Accordingly, wereversethe decigon of the Circuit Court of Jefferson County

and remand this case for further proceedings consistent with this opinion.

'At thisjuncture, wewish to notethat wewill dternatdly usetheterms* pre-termination
hearing” and “predisciplinary hearing” torefer to the proceeding to which Officer Alden clamshewas
entitled. Our useof thisdua terminology resultsfrom our prior denomination of such ahearingasa
“predisciplinary hearing” inthe Syllabusof City of Huntington v. Black, 187 W. Va. 675,421 SE.2d
58(1992), and our desireto distinguish between the two types of proceedingsat issuein the casesub
judice, i.e., pre-termination and post-termination.
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l.
FACTUAL AND PROCEDURAL HISTORY
On July 1, 1996, the Corporation? of Harpers Ferry hired Officer Alden asapatrolman
for theHarpersFerry Police Department. During hisgpproximatetwo-year period of employment with
the Department, Officer Aldenwas charged with vidlaing numerous provisonsof theHarpersFerry Police
Manud [hereinafter “theManud”]. Thesederdictionsinduded falluretofallow direct orders; verbd abuse
and harassment of fellow and superior officers, fallureto completereportsin atimely manner; use of
Department-issued equipment for persond business, falureto arrest individua swhere such action was
warranted; and agenerd lack of compliance with departmenta policies and the established chain-of -

command.

Alsoduring thisterm of employment, Officer Alden received two evauationsof hisjob
performance,® both of which resulted in an overdl rating of “unsatisfactory”. Asaresult of these poor
reviewsand asaconssquenceof hismultipleinfractions, Officer Alden’ ssuperviang officerscounsded him
regarding hisjob performanceand recommended methodsof improvement. Inadditiontothesemestings,
the supervigng officersverbaly reprimanded Officar Alden on numerousoccas onsand presented himwith

written warnings stemming from hisvariousinfractions.* Oneof thesewritten warnings, issued on

*Seegenerdly W. Va Code§ 8-1-1, et seq., for adiscussion of municipa governments.

*Thesejob performance eva uations were conducted on June 17, 1997, and April 30,
1998.

“Therecord dsoindicatesthat, by memorandum dated September 3, 1997, Officer Alden
(continued...)



November 17, 1997, cautioned Officer Aldenthat it should becongrued asa*“find warning” and thet any

further “violation will result in [tjermination.”

Ultimatdly, by letter dated May 30, 1998, the Department terminated Officer Alden’s
employment. Officer Alden thereafter apped ed hisdischarge to the Commission. Following apost-
termination hearing,” the Commission determined, by decision rendered October 20, 1998, that the
Department had demondrated “just cause’ for Officer Alden’ stermination asrequired by W. Va Code
§8-14-20(3) (1996) (Repl. Vol 1998).° Officer Aldenthen appesled the Commission' sruling, whichwas
upheld by the Circuit Court of Jefferson County on November 30, 1999. By subsequent order entered
January 19, 2000, thecircuit court Smilarly rgjected Officer Alden’ sRule59(e)” motion to ater or amend

itsearlier ruling, incdluding hisclam that he had been denied apre-termination hearing in contravention of

4(...continued)
wasplaced on probation for sx months, “duringwhichtime. . . any other seriousbreech of Department
Rules, Regulations or Deviations from reasonable professond practices. . . will result inimmediate
termination.”

*Pogt-termination hearingsfor civil sarvice policeofficersaregoverned by W. Va Code
§8-14-20(a) (1996) (Repl. Val. 1998), which requiresthe policedivil servicecommissonto providesuch
ahearing if the aggrieved officer so requests. See generally W. Va. Code § 8-14-20(a).

*Therdevant provison of W. Va. Code § 8-14-20(a) directstha “[n]o member of any
paid policedepartment subject tothecivil serviceprovisonsof thisarticlemay beremoved, discharged,
suspended or reduced in rank or pay except for just cause. .. ."

'Rule59(€) of theWest VirginiaRules of Civil Procedure providesthat “[glny motionto
alter or amend the judgment shall be filed not later than 10 days after entry of the judgment.”
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W. Va. Code § 8-14A-3(b).* This appeal followed.

.
STANDARD OF REVIEW
Ongpped tothisCourt, Officer Alden chdlengesthepropriety of thedircuit court’ sdenid
of his motion made pursuant to Rule 59(€) of the West Virginia Rules of Civil Procedure.’
“Thegtandard of review gpplicableto an gpped fromamoationto
dter or amend ajudgment, made pursuanttoW. Va R. Civ. P.59(¢), is
the same standard that would apply to the underlying judgment upon
which the motion is based and from which the gpped to thisCourt is
filed.” Syllabus point 1, Wickland v. American Travellers Life
Insurance Co., 204 W. Va. 430, 513 S.E.2d 657 (1998).
Syl. pt. 2, Bowersv. Wurzburg, 205 W. Va. 450, 519 S.E.2d 148 (1999). Consequently, we must
aso condder the stlandard of review gpplicableto the circuit court’ saffirmance of the Commisson’'s
decision to uphold Alden’ stermination. Generally,
[t]hejudgment of acircuit court affirming afina order of apolice
civil servicecommisson, upon gpped therefrom asprovided by Satute,
will not bereversed by thisCourt unlessthefind order of thecommission
wasagang the clear preponderance of the evidence or was based upon
amistake of law.
Syl. pt. 2, Inre Prezkop, 154 W. Va 759, 179 SE.2d 331 (1971). However, when there does exist

amigtakeof law, our review of the circuit court’ sruling isde novo. “Wheretheissue on an gpped from

the drcuit courtisclearly aquestion of law or involving an interpretation of agtatute, we gpply ade novo

¥or thetext of W. Va Code § 8-14A-3(b) (1997) (Repl. Vol. 1998), see Section 111,
infra.

°See supra note 7.



standard of review.” Syl. pt. 1, Chrystal RM. v. CharlieA.L., 194 W. Va. 138, 459 S.E.2d 415
(1995). Seealso Syl. pt. 1, Burksv. McNed, 164 W. Va. 654, 264 S.E.2d 651 (1980) (“Inreviewing
thejudgment of alower court this Court doesnot accord specid weight to thelower court’ sconclusions
of law, and will reversethejudgment be ow whenitisbasad on anincorrect conclusonof law.”). Having
determined the gpplicable sandards of review, we turn now to evaluate the errors assigned by Officer

Alden.

[1.
DISCUSSION
With thisgpped, we essantidly have been asked to revist theissue of what type of process
Isdueacivil service palice officer when he/sheisdischarged from employment. Wefirs consdered a
amilar query inthe case of City of Huntington v. Black, 187 W. Va. 675, 421 SE.2d 58 (1992). In
the Black case, the aggrieved empl oyeewas not terminated but rather sustained areduction in rank and
pay without first being afforded notice of the charges againgt him and an opportunity to be heard thereon.
187 W. Va a 677,421 SE.2d at 60. Upon our review of the proposed certified questions, we
determined that Sergeant Black was, infact, entitled to apredisciplinary hearing. Accordingly, wehdld,
in the sole Syllabus point of that opinion, that
West VirginiaCode 8 8-14A-3(1990), by itsexpressprovisons,
does not require that an internd hearing be conducted prior to discharge,
suspension, or reductioninrank or pay if the punitiveaction hasaready
been taken. Principlesof due process, however, dictate that apolice
officer subject to avil serviceprotection must be afforded apredisciplinery
proceeding prior to discharge, suspension, or reductionin rank or pay
notwithstanding the provisons of West VirginiaCode 8 8-14A-3 unless
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exigent circumstances preclude such a predisciplinary hearing.

Syl., 187 W. Va 675, 421 S.E.2d 58.

The present case, however, presentsadightly different scenario for our congderation.
First, Officer Alden wasterminated from hisemployment, as opposed to receiving alesser form of
discipline. Second, the gatute determinative of this goped has been amended sncewefirg examined its
provisonsinthe Black case. Aswe obsarved therein, thetermsof W. Va Code 8 8-14A-3 did not, a
that time, expresdy requirethat acivil service police officer facing disciplinebe afforded apredisciplinary

hearing.”® See Syl., 187 W. Va. 675, 421 S.E.2d 58. The present version of this statute, though,

The relevant portion of the prior statute provided:

(@ If theinvestigation or interrogation of apoliceofficer or fireman
resultsin the recommendation of some punitive action, then, beforetaking
such action thepolice or fire department shal give noticeto the police
officer or fireman that heisentitled to ahearing on theissuesby ahearing
board. Thenoticeshall statethetime and place of the hearingand the
Issuesinvolved and be ddivered to the police officer or fireman no later
thantendaysprior tothehearing. Anofficid record, indluding tesimony
and exhibits, shall be kept of the hearing.

(b) The hearing shdl be conducted by the hearing board of the
police or fire department except that in the event the recommended
punitive actionisdischarge, suspensonor reductioninrank or pay, and
such action has been taken the hearing shdl be pursuant to the provisons
of articlefourteen, section twenty [8 8-14-20], and artidefifteen, section
twenty-five[§ 8-15-25] of thischapter, if gpplicable. Boththepoliceor
fire department and the police officer or fireman shdl be given ample
opportunity to present evidence and argument with respect to theissues
involved. . . .

(continued...)



expressly affordsofficerssuch protection. W. Va Code 8 8-14A-3(1997) (Repl. Val. 1998) provides,
In pertinent part:

(a) Beforetaking any punitiveaction againgt an accused officer,
the police or fire department shal give notice to the accused officer that
he or sheisentitled to ahearing on theissues by ahearing board or the
goplicablecivil servicecommisson. Thenoticeshd! satethetimeand
place of the hearing and theissuesinvolved and shdll be ddivered to the
accused officer no later than ten days prior to the hearing.

(b) When acivil service accused officer facesarecommended
punitive action of discharge, suspension or reductioninrank or pay, but
before such punitive actionistaken, ahearing board must be gppointed
and must afford the accused civil service officer ahearing conducted
pursuant to the provisions of article fourteen, section twenty [§ 8-14-
20],™ or articlefifteen, sectiontwenty-five[§8-15-25f2 of thischapter:
Provided, Thet the punitive action may betaken beforethe hearing board
conducts the hearing if exigent circumstances exist which requireit. . . .

(Footnotesadded). Typically, theword “mugt” isafforded amandatory connotation. See McMicken
v. Province, 141 W. Va. 273, 284, 90 S.E.2d 348, 354 (1955) (construing “must” asa*“ mandatory
word"), overruled on other grounds by Bradley v. Appalachian Power Co., 163 W. Va. 332,
256 S.E.2d 879 (1979). Seealso Larson v. Sate Personnel Bd., 28 Cal. App. 4th 265, 276, 33

Cd. Rptr. 2d 412, 419 (1994) (“Theordinary meaning of ‘shdl’ or ‘mugt’ isof mandatory effect[.]”

19(....continued)
W. Va Code § 8-14A-3(1982) (Cuml. Supp. 1983). Seealso notes 11 (addressng W. Va Code § 8-
14-20 hearing procedures) and 12 (discussing format of hearing required by W. Va Code § 8-15-25),
infra.

"This codesection, W. Va. Code § 8-14-20, describesthe hearing reguirement for civil
service police department employees who are facing disciplinary action. See supra note 5.

AN, Va. Code § 8-15-25 discusses hearings available to civil servicefire department
employeeswho facedisciplinary action. Seegenerally W. Va. Code § 8-15-25 (1996) (Repl. Val.
1998).



(atation omitted)); Tranenv. Azz, 59 Md. App. 528, 534-35, 476 A.2d 1170, 1173 (“Theterm ‘ must’
Imposesapogtive, absoluteduty, . . . and hasbeen defined as‘ compulson or obligation’ or ‘ requirement
or prerequisite.’” (citationsomitted)), cert. granted, 301 Md. 471, 483 A.2d 754 (1984), aff'd, 304
Md. 605, 500 A.2d 636 (1985); Federal Land Bank of S. Paul v. Waltz, 423 N.W.2d 799, 802
(N.D. 1988) (“Theword ‘mug’ asordinarily used indicatesamandatory and not merely adirectory or
nonmandatory duty.” (citation omitted)). Thus, theexpresslanguage of W. Va. Code 8§ 8-14A-3(b) now
requires apredisciplinary hearing to be afforded to acivil service police officer facing certain forms of
disciplinary action unlessexigent circumstancesexist to predude such aproceading. Inkesping withthis
datutory amendment, we hold that W. Va. Code § 8-14A-3(b) (1997) (Repl. Vol. 1998) requiresthat,
beforeacivil sarviceofficer may bedisciplined through discharge, suspengion, or reductioninrank or pay,
he/she must be afforded a predisciplinary hearing before a hearing board unlessthereexist exigent
drcumgtancesthat require the recommended disciplinary action to precede such hearing. To the extent our
prior decisonin the Syllabus of City of Huntington v. Black, 187 W. Va. 675, 421 SE.2d 58 (1992),

Isinconsistent with this holding, it is hereby expressly modified.

Applying the present statutory law to the case sub judice, we observe that the
Department improperly terminated Officer Alden when it informed him of his discharge, but failed to
providehimwith apretermination hearing. Boththe Commisson and thecircuit court compounded this
procedural aberration whenthey upheld the Department’ sdisciplinary action without recognizing the
aggrieved officer’ sright to such ahearing. Whileit istruethat ahearing isnot necessary beforedisaplinary
actionistakenwhen thereexis “exigent circumstances,” none of the entities respongible for affording
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Officer Aldenthis procedurd protection even acknowledged hisright to such ahearing during the
proceedings underlying this apped.” By the same token, thefirgt indication that exigenciesexisted to
abrogate the pre-termination hearing requirement is contained in the Commission’ sgppd | ate brief before
thisCourt. Thistardy recognition of alegedly exigent drcumstancesissmply not sufficdent todepriveaavil
servicepoliceofficer of hiscongtitutiona ly-based statutory rightsupon hisdischargefrom employment.
See Syl., Black, 187 W. Va. 675, 421 SE.2d 58. Therefore, we reversethe order of the circuit court
finding thet Officer Alden had received the processdue himin thecourse of histermination and remand this

case for further proceedings consistent with this opinion.

Atthisjuncture, wewishto darify thenature of the proceedingson remand. Thisopinion
should nat, inany manner, be congrued as prohibiting the ultimate discharge of Officer Aldenfromhis
employment with the Department if theincidents of misconduct dleged are sufficiently supported by the

evidence o asto establish afinding of “just cause”** asrequired by W. Va. Code § 8-14-20(a). We

Neither isit goparent fromthe record, however, that Officer Alden vocdized hisrequest
for apre-termingtion hearing & an early dage of the underlying proceedings. Thefird referenceto Alden's
complaint thet he had been deprived of such ahearing gppearsin hisRule 59(e) mation beforethe arcuit
court, some nineteen months after hisinitid discharge from employment. WhileW. Va Code § 8-14A-
3(b) doesnat requiretheaggrieved employeeto request such ahearing, wewould recommend thet future
civil service officers obsarve basic concepts of farnessand judicid economy by timely filing arequest
therefor when their employersfail to honor their gatutory rights. See, eg., Syl. pt. 4, Hanlon v. Logan
County Bd. of Educ., 201 W. Va. 305, 496 S.E.2d 447 (1997) (“Inorder to benefit fromthe‘ relief by
default’ provisonscontained inW. Va Code 8 18-29-3(a) (1992) (Repl. Vol. 1994), agrieved employee
or hisher representativemust raisethe ' relief by default’ issue during thegrievance proceedingsassoon
as the employee or hisher representative becomes aware of such default.”).

“We previously have observed that

(continued...)



particularly aretroubled by thenumerousviolaionsof departmenta policiesand procedurescitedinthe
record of this case aswell asthe potentia harm to the sanctity of Harpers Ferry and the safety of her
citizensshould such behaviorsbe permitted to continue.™ If, then, it isdetermined upon remand that the
Department had“just cause’ toterminate Officer Alden, wecautionthe presding tribuna sto scrupuloudy
protect therightsafforded to suchindividua sby therdevant provisonsof theWes VirginiaCode. See

generally W. Va. Code § 8-14-1, et seq.; W. Va. Code § 8-14A-1, et seq.™®

(...continued)

“[JJust cause has been defined as a substantial cause ‘which
soeddly rdaesto and afectsthe adminidration of the office, and must be
restricted to something of asubstantid nature directly affecting therights
andintere[9 of thepublic. Anofficer should not beremoved from office
for matterswhich aretrivid, inconsequentid, or hypotheticd, or for mere
technicd violaionsof Sauteor offiad duty without wrongful intention.””

Mangumyv. Lambert, 183 W. Va. 184, 187, 394 S.E.2d 879, 882 (1990) (quoting Johnson v. City
of Welch, 182 W. Va. 410, 413, 388 S.E.2d 284, 287 (1989) (per curiam) (quoting 67 C.J.S. Officers
§ 120b (1936) (footnotes omitted))) (additiond citations omitted). Seealso note 6 (quoting the“just
cause’ portion of W. Va. Code 8 8-14-20(a)), supra.

“Wedso aewdl avare of theindiscretions aleged to have been committed by certain
of Alden’ssupervisors. Whilewe do not approve of such actions, if they aretrue, we are unable, at
present, to rule on those charges as those individuals are not presently before this Court.

9t goeswithout saying, of course, that if Officer Alden should bereingtated or exonerated
of thechargesagaing him hewould be entitled to callect the atorney’ sfeeshehasincurred in hisdefense
of such charges. See Syl. pt. 6, Collins v. City of Bridgeport, 206 W. Va 467, 525 S.E.2d 658
(1999) (“W. Va Code § 8-14-20 (1996) providesthat amember of apaid police department subject to
thepolicecivil serviceact, W. Va Code 88 8-14-6 to 8-14-24, who isremoved, discharged, suspended
or reducedinrank or pay and subsequently reinstated or exonerated by thecivil servicecommisson, the
circuit court or this Court shdl, if represented by legd counsd, be awarded reasonable attorney feesas
gpproved by the commission, circuit court or this Court, and the fees shdl be paid by the governing

body.”).
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Furthermore, aswe have determined the circuit court’ saffirmance of Officer Alden’s
termination to have been erroneous and to necessitate further proceedings, we need not address, at the
present time, the dleged errors concerning theadequacy of Alden’ s pos-termination hearing. That isnot
to say, however, that the boundaries of a pogt-termination proceeding arelimitless. “The Due Process
Clause, Articlelll, Section 10 of the West VirginiaCondtitution, requiresprocedura safeguardsagainst
State action which affectsaliberty or property interest.” Syl. pt. 1, Waitev. Civil Serv. Comm'n, 161
W. Va 154, 241 SE.2d 164 (1977). Therefore, upon the remand of this case, we charge thetribunas
presiding over such proceedingstovigilantly defend Officer Alden’ sright to apogt-termination hearing,
pursuant to W. Va Code § 8-14-20(a), with dl of the protections afforded by the due process clause of

this State' s constitution.

V.
CONCLUSION

For the foregoing reasons, we conclude that the express language of W. Va. Code § 8-
14A-3(b) (1997) (Repl. Val. 1998) requiresthat aavil service police officer beafforded apredisciplinary
hearing prior to hisgher discharge from employment unless exigent circumstances operate to prevent a
preliminary hearing. Inthe casesub judice, we find that Officer Alden did not receive such apre-
termination hearing and that theredid not exist exigent circumstancesto alleviate this procedural
prerequigte. Accordingly, we hereby reversethe contrary decision of the Circuit Court of Jefferson
County, entered January 19, 2000, and remand this case for further proceedings consstent with this
opinion.
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Reversed and Remanded.



