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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“A new trid will not begranted onthe ground of newly discovered evidence unlessthecase
comeswithinthefollowingrules: (1) Theevidencemust gppear to have been discovered Sncethetrid,
and, from the affidavit of the new witness, what such evidencewill be, or its absence satisfactorily
explained. (2) It must gppear from factsstated in hisaffidavit that plaintiff wasdiligent in ascertaining and
sacuring hisevidence, and that the new evidenceissuch thet duediligencewould not have secured it before
theverdict. (3) Such evidence must be new and materid, and not merdly cumulative; and cumulative
evidenceisadditiond evidenceof thesamekindtothesamepoint. (4) Andthenewtrid will generdly be
refused when the Sole oject of the new evidenceisto discredit or impeach awitness on the oppodte sde”

Syllabus Point 1, Sate v. Crouch, 191 W.Va. 272, 445 S.E.2d 213 (1994) (citations omitted).



Per Curiam:

l.
This case arises out of 21995 incident at abar where afight escdated into shooting,
followed by a police chase.
The appdlant, Jmmy Trent, was convicted by ajury of two felony counts of malicious
endangerment and one count of fleaing on foot from apolice officer. Wegranted gppellatereview tolook
a severd issues. Upon full briefing and argument and areview of the record, we conclude that the

appellant had afair trial; therefore, we affirm his convictions.

.

Thegppdlant’ smogt colorably meritoriousdamthat histrid wasunfar isbasad onthefact
that apolice officer testified unequivocally at the gppellant’ strid that atruck that was found near the
appdllant’ shouse after the police chase had been reported by apolice dispatcher to beregistered to
“James or Iimmy” Trent of Monroe County, based on the truck’ s license plate number.

However, after the gppellant was convicted, the gppellant presented to the circuit court
dlegedly “newly discovered” evidenceto the effect that thetruck in question wasregistered to a“ Jay”
Trent of Mingo County.

Thus, arguesthe gppdlant, the digpatcher could not have provided the informeation about
whichtheofficer tedtified, and thereforethe officer waslying. Thegppdlant further arguesthat because

theofficer wasnat tdling thetruth about the di gpatcher message, the subsequent arrest of the gppd lant was
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illegal, becauseit wastainted by the officer’ smisconduct and not supported by probable cause. The
appdllant also arguesthat the prosecution should have investigated beforetrial and learned that the
substance of the officer’ s testimony about the truck was wrong, and disclosed this fact to the defense.

Onthisbads the gppdlant asked for anew trid, which request was refused by the arcuit

court.

The agppdlant must show, in order to be entitled to anew trid on the basis of newly-

discovered evidence, the following:

A new tria will not be granted on the ground of newly discovered
evidence unless the case comes withinthefollowing rules. (1) The
evidence must gppear to have been discovered sncethetrid, and, from
theafidavit of the new witness what such evidencewill be, or itsabasence
sidactorly explained. (2) It must gppear from factssated in hisaffidavit
thet plaintiff wasdiligent in ascertaining and securing hisevidence, and thet
the new evidenceis such that due diligence would not have secured it
beforetheverdict. (3) Such evidence must be new and materid, and not
merdy cumulative; and cumul ativeevidenceisadditiond evidenceof the
same kind to the same point. (4) And the new trial will generdly be
refused when the sole object of the new evidenceisto discredit or
impeach awitness on the opposite side.

Syllabus Point 1, State v. Crouch, 191 W.Va. 272, 445 S.E.2d 213 (1994) (citations omitted).
In ruling on the appellant’s motion for a new trial, the circuit judge said:

| just fed likeif thereisany mistake here, it saharmless mistake or
harmlesserror. Doesn't appear to meto riseto thelevel of perjured
testimony onthe part of the officer merdy becausetherewasan address
that came back Mingo County — or Monroe county or becausethe name
on thetitlewas somewnhat different than what the officer tetified at tridl.
ThenameonthetitlewasJay, J-A-Y, Jay, andit would tekeno grest legp
of faith or certainly wouldn't take agreet legp of faith on my partif the
officer told — if the digpatcher told me over theradio that atruck was
registered to somebody named Jay Trent and | had been following the
truck and | hgppenedto know that Jmmy Trent or James Trent lived less
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than ahundred yardsaway, it would takeno great legp of faith on my part
to think that was— theperson whose namewason thetitiewasthesame
person that lived in that area.

Obvioudly, from what I’m hearing here today, there was a dight
discrepancy. TheJay Trent onthetitlewasthefather of your client and
not Immy Trent, whoisheretoday. Obvioudy, therewasamistake. .
. [but] it gppearsto methat thisis something that wasknown dl dong and
Isprobably not nemly discovered evidence. But evenif it were something
that we only found out at this point, it doesn’'t seem like, to me, it’'s
ggnificant enough or likely to have sgnificant — to make enough of a

difference on the outcome of the caseto giveriseto thegranting of your
motion.

Webdievetha thetrid judge sassessment wascorrect: theso-caled “newly discovered
evidence’ wasnat truly “newly discovered,” nor would it havemadeasgnificant differenceat trid. At best
it would only go to impeachment. We consequently find this assignment of error not to be meritorious

We have carefully reviewed the appelant’ s other assgnments of error and find them

likewise to be without merit.

The judgment of the circuit court is affirmed.

Affirmed.



