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| would affirmthecircuit court’ sgrant of summary judgment on behaf of Kanakanui

ASsSociates.

Frd, | agreewith thedrcuit court that Eagtern Sted Condructors daim againgt Kanakanui
for solely economic damages could be maintained only asacause of actionin contract, and notintort. By
holding otherwise, the mgority unnecessarily extendsthe* specid relationship” exception in Aikensv.
Debow, 208 W.Va. 486, 541 S.E.2d 576 (2000), to protect sophisticated commercid entitieswho are

able to protect themselves from economic loss by contract.

In Berschauer/Phillips Construction Co. v. Seattle School District No. 1, 124
Wash.2d 816, 881 P.2d 986 (1994), the Supreme Court of Washington held that theeconomiclossrule
doesnot dlow agenerd contractor to recover purely economic damagesfromadesign professond intort.
The Court explained:
We so hold to ensure that the allocation of risk and the
determination of potentia future liability isbased on what the

partiesbargained for inthe contract. We hold partiestotheir
contracts. If tort and contract remedieswere dlowed to overlap,
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certainty and predictability in dlocating risk would decresse and
impede future business activity. The condructionindustry in
particular would suffer, for itisin thisindustry thet we see most
clearly theimportance of the precise dlocation of risk as secured
by contract. The fees charged by architects, engineers,
contractors, devel opers, vendors, and soonarefounded ontheir
expected ligbility exposure asbargained and provided for inthe
contract.

124 Wash.2d at 826-27, 881 P.2d at 992. Likewise, the Supreme Court of Virginiastated in Blake
Construction Co. v. Alley, 233 Va. 31, 35, 353 S.E.2d 724, 727 (1987):
The partiesinvolved in acongtruction project resort to

contractsand contract law to protect their economic expectations

Their respective rights and duties are defined by the various

contractsthey enter. Protection againgt economic lossescaused

by another’ sfailure properly to performisbut oneprovisonthe

contractor may requirein griking hisbargain. Any duty onthe

architect inthisregardispurely acregture of contract. (Citation

omitted).
| agreewholeheartedly with these courts: We should not intrudeinto commeraid rdaionships wheredll
partiesinvolved are ableto conduct businesson an equd footing, in order tordieve oneof the partiesof
the consaquences of abad bargain. Thisisespedidly truewhen the Court resortsto anovd extenson of
thelaw todo 0. If | had known that thisiswhet the Court meant when it fashioned aspecid reaionship

exception to the economic loss rule in Aikens, | would have dissented in that case also.

For the samereasons, | would not dlow Eagtern Sted to bring animplied warranty daim
againg Kanakanui. | see no reason to extend the rulein Dawson v. Canteen Corp., 158 W.Va. 516,
212 SE.2d 82 (1975), totheingtant st of facts. The plaintiff in Dawson suffered acute food poisoning

and gadtroenteritisafter purchaang from avending machine acheeseburger prepared on abun containing
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micefeces. InSewell v. Gregory, 179 W.Va. 585, 371 S.E.2d 82 (1988), Dawson was applied to
protect subssquent home purchesersafter latent defectsresulted in Sgnificant damagetothehome. These
casssarein contragt to theingtant oneinvolving aclaim for purdy economic damages where the party

allegedly injured could have contractually protected itself at the outset.

For the reasons stated above, | dissent to the majority opinion.



