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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “A mationfor summary judgment should begranted only whenitisdeear thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of the law.” Syllabus Point 3, Aetna Casualty & Surety Company v. Federal

Insurance Company of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).

2. “ An owner who engages an independent contractor to perform ajob for himor
her may retain broad generd power of supervison and contral asto theresults of thework so astoinsure
satisfactory performance of the contract--including the right to inspect, to stop the work, to make
suggestionsor recommendations asto the detail s of thework, or to prescribe dterationsor deviationsin
the work--without changing therdaionship from that of owner and independent contractor, or changing
thedutiesarisng from that rdatiionship.” Syllabus Point 4, Shaffer v. Acme Limestone Company, Inc.,

206 W. Va 333, 524 S.E.2d 688 (1999).



Per Curiam:

The gppd lant in this proceeding, James Lawrence Robertson, J., was saverdy injured
when hefdl fromatreewhich hewas cutting on the premises of the gopellee, Sussn Moarris: The gppdlant
sued Ms. Morris, and Ms Morrisraised as adefense the “independent contractor” defense, that is, that
Mr. Robertson, or a person for whom he was working, was an independent contractor and thet, asa
consaquence, shewasnot legdly responsible under thelaw of West Virginiafor hisinjuries. After some
development of the case, the Circuit Court of Cabell County agreed with Ms. Morrisand granted her
summary judgment. On apped, Mr. Robertson clamsthat thetrial court erred in granting summary

judgment.

FACTS

Thefactsof this case show that the gppellee Susan Morris, ahomeowner, contacted
Herbert Clifton Adkins, aperson who had previoudy donework for her, about removing atree from her
property. Mr. Adkinsdid not want to do thework, but he suggested that the gppellant, James L awrence
Robertson, Jr., might beinterested. Subsequently, Mr. Adkins contacted the gppdlant, and he and the
appdlant went to Ms Marris hometo examinethetree. Whilethere, Mr. Adkins discussed the particulars

of the job with Ms. Morris. In the course of discussing the job, according to Ms. Morris:



| asked if he[Mr. Adkins] waslicensed and insured, and hesaid yes.
And hegot out thelittle piece of paper and told me, hesaid, “ Y eah, you
haveto havethisbeforeyou canwork.” And hetold me, hesaid you go
to the courthouse and pay something like $60 or something, and hewas,
you know, kind of -- | don’t want to say proud, but you know whét |
mean.
Theappdlant did not participateinthisdiscusson. Asit later turned out, Mr. Adkinslied to the gppe lant
about havingalicenseand insurance and did not in fact havethem. After thisdiscusson, Ms Marristold

Mr. Adkins that she wanted the tree removed.

Mr. Adkins, inturn, told the gppellant to cut thetree, and on May 11, 1994, the gppd lant
andhissonwent toMs. Morris home with the equipment which the gppellant felt was hecessary to cut
thetree. Atthetimeof ther arrival, Ms. Morriswas not home. The gppellant and his son nonetheless
began cutting thetree. Asthey weredoing so, thewind blew alimb againgt the gppelant, who wasinthe
tree, and knocked him to the ground. At thetime, he was not wearing asafety rope or safety equipment.

As a consequence, upon hitting the ground he suffered severe injuries.

Following theaccident, the gppe lant, acting in hisown capacity and asguardian and next
friendfor histwoinfant children, sued Ms Morrisand Mr. Adkinsfor theinjurieswhich hesugtained. In
bringing the action againg Ms. Marris, he, in effect, daimed that hewas acting as her agent or employee
a thetimethe accident occurred. Hed so damed that hewasanon-trespassing entrant upon her land and

that Ms Morrisowed himaduty of reasonable care, which was breached when shefailed to requirehim



to produceacopy of hislicenseor insurance policy and failed to say anything about hislack of safety

equipment.

Ashasprevioudy beenindicated, Ms Morris asadefense, damedthat thegppelant was
not her agent or employee and that shewas not legdly responsible. In the course of the discovery, the
aopdlant tedtified thet heredlized that therewasarisk of faling out of thetree and injuring himsdlf inthe
performance of thejob. He stated that hedid not fed that safety equipment was necessary snce hedid
not fed that thejobwasunusudly or abnormally dangerous. Hed sotestified thet Ms. Morrisdid not give
him any indruction whatsoever asto how to cut thetree down or what to do. Heindicated theat theonly
Indruction that he received wasthat thelogs from the treewere to be placed in Ms Morris back yard as
firewood. Hedsotedtified that Ms. Morrisdid not providehim with any equipment for thejob. Hedid
testify that it was hisunderstanding that if Ms. Morriswanted him to stop the job, he would have an
obligation to stop, and that if shehad wanted totell him how to perform certain aspects of thejob because

she was the person paying for it, he would have had an obligation to follow her instructions.

Ms Morris in her depostion, testified thet it was her underdanding thet thetreewas going
to be cut down and that the sump was going to beremoved. When hypotheticaly asked whether she had
theright totell the gppellant to get histruck out of her yard if he happened to pull histruck into theyard,
andshedidn'tlikeit, shetediified, “1 think yes, if heweredoing something that | didn’t think heshould have
been, but | wouldn't expect him to cut down atree without having atruck intheyard. Y ou seewhat I'm

sying?' Laer, sheindicated thet if he had been cutting thetreein someway shedidn’t like, it would be
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fair tosay that shehadtheright tosay, “I don'tliketheway you aredoing this” Sheproceeded, however,
to Satetha she gave no indructions other than what wasto be donewith thewood |eft over after thetree

was cut.

Ms Moarrisfurther tedtified that she understood that shewasdeding withMr. Adkinsand
thet Mr. Robertson worked with him. She gpedificdly sated: “I only dedt with Mr. Adking” and, “I never

discussed anything with Mr. Robertson [the appellant] or anyone else.”

After thetaking of the depogtions, Ms. Morrismoved for summary judgment, and on
September 7, 1999, the circuit court granted that motion. In granting the motion, the court stated:

I’m of the opinionthat summary judgment is proper, that therewasno
duty on behdf of Mrs. Marris. Shehired Mr. Adkins. Mr. Adkinshired
the plaintiff to paformthiswork. Therewere miggpresentationsmade as
toinsurance and workers comp mattersmade. Mrs. Morrismadea
proper inquiry into that matter and was told that they were in effect.

Inthebrief thereis some mention of inherently dangerous mattersasto
treetrimming andfdlingatree. Thereisnoindication thet any exerase of
power to control would consst of Ms. Morristelling who Mr. Adkins
could fireor hireor have do thejob. No indication of any contral,
thereforeno duty and I’ m goingto grant summary judgment on behdf of
the defendant Morris.

It is from the grant of summary judgment that the appellant now appeals.

STANDARD OF REVIEW



This Court hasindicated that acircuit court’ sentry of summary judgment isreviewed de
novo. Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994). The Court has aso stated that:
“A motionfor summary judgment should begranted only whenit isdear that thereisno genuineissue of
fact to betried and inquiry concerning the factsis not desirable to clarify the application of the law.”
Syllabus Point 3, Aetha Casualty & Surety Company v. Federal Insurance Company of New

York, 148 W. Va. 160, 133 S.E.2d 770 (1963).

[11.
DISCUSSION
One of thearguments made by the gppd lant in the present proceading isthet therewasa
question of materid fact in thecase asto whether hewas acting asan agent of Ms. Morrisat thetimehe
wasinjured. Hedso arguesthat inlight of the exigence of such anissue, thetrid court erred in granting

summary judgment.

The question of whether the gppellant was an agent or an employee or an independent
contractor of Ms. Morrisissgnificant becausethis Court hasrecognized whileonemay beresponsiblefor
physica harm caused to hisor her agent or employee, the Court has also recognized that, asagenerd
proposition, onewnho hires anindependent contractor isnot respongblefor injury resulting froman act or
omission of the contractor or the contractor’s servant. Pasquale v. Ohio Power Company, 187
W.Va 292,418 SE.2d 738 (1992). And inthe present casg, it gppearsthat theinjury to the gppe lant

was caused by his failure to use safety equipment.
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Recently, in Shaffer v. Acme Limestone Company, Inc., 206 W. Va. 333, 524 SE.2d
688 (1999), this Court discussed the distinction between an agency relationship and an independent
contractor relationship. In the discussion, the Court reiterated the principle previoudy stressed in
Pasguale v. Ohio Power Company, supra, and Sanders v. Georgia-Pacific Corporation, 159
W. Va 621, 225 SE.2d 218 (1976), that in determining whether aworkman isan agent or an employee
or anindependent contractor, the controlling factor iswhether the hiring party retainstheright to control
and supervisethework to be done. The Court also discussed at length what congtitutes the power to
control and supervisethework to bedone. The Court concluded that ahiring party could retainabroad
generd right of contral over aparty who did work for him without establishing an agency rdaionship. For
ingtance, ahiring party could ingpect thework, or Sop it, or make suggestions or recommendations without
changing the rdationship from that of independent contractor to that of agent. Spedificaly, the Court dated
in Syllabus Point 4 of Shaffer v. Acme Limestone Company, Inc., supra, that:
An owner who engages an independent contractor to perform ajob for
him or her may retain broad generd power of supervison and control as
to theresults of thework so asto insure stisfactory performance of the
contract--including the right to inspect, to stop the work, to make
suggestions or recommendations as to the details of the work, or to
prescribeaterationsor deviationsin thework--without changing the

relaionship from that of owner and independent contractor, or changing
the duties arising from that relationship.

Implicitin the Shaffer holding isthe point that thereisadigtinction between the process
of performing work and the outcome of work. A hiring party hastheright toingpect work so asto judge

itsoutcome, and to sop work, or to recommend dteraionswherethe outcomeis unsatisfactory or where



it gppearsthat the outcomewill be unsatisfactory. Theingpection or interference asto outcomeisdiginct
from control of the process, and this Court believesthat only if the hiring party assumes control of the

process of work does the worker become the agent of the hiring party.

No evidenceinthe present case suggeststhat Ms. Morris exercised control over the
process of the cutting of thetree on her premises. She discussed theoverdl project with Mr. Adkinsand
apparently indicated where the wood was to be stacked, but she was not even present when the actud
work began. It, thus, appears, a mogt, she retained overall control of the project, afact which under
SyllabusPoint 4 of Shaffer v. Acme Limestone Company, Inc., id., would not convert her relationship
withthegppdlant into anemployment or agency rdationship. Additiondly, thefact that Ms Morrismight
have hypotheticaly bdieved that shehad theright to criticize how thework wasto be doneor itsoutcome

cannot establish that she actually exercised control over the work.

This Court believesthat Syllabus Point 4 of Shaffer v. Acme Limestone Company,
Inc.,id., indicatesthat Ms Morrisdid not engagein thetypesof actswhich would convert her rdaionship
with the gppdllant into an agency relationship, and that thecircuit court properly concluded that no such

relationship was established or could be established under the facts of the case.

The Court notesthat in Shaffer v. Acme Limestone Company, Inc., id., an exception
tothegenerd rulegpplieswhereoneemploysan independent contractor to do inherently dangerouswork.
Under that exception, theemploying party may beligblefor aworker’ sinjury evenif theemploying party
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does not exerase control sufficient to convert therdaionship into an employment or agency relaionship
— but thisistrue only if therisk involved cannot be diminated or Sgnificantly reduced by taking proper

precautions.

The evidence adduced in the present caseindicatesthat therisk of cutting thetreeon Ms,
Marris premises therisk which ultimately gaveriseto the gopdlant’ sinjury, could have been Sgnificantly
eiminated or reduced by usng sefety ropesor safety equipment. Under such arcumstances, thework was
not so inherently dangerous asto bring into play theexception relating to inherently dangerouswork

discussed in Shaffer v. Acme Limestone Company, Inc., id.

Theappellant also arguesthat the facts of the caseraiseamateria issue of fact asto
whether Ms. Morrisviolated her duty of careto him asahiring landowner when shefaled torequire Mr.
Adkinsto produce, indead of mply asking hmto produce, acopy of hislicenseor insurance palicy, and

failed to say anything about the lack of safety equipment being used on the job.

In Pasquale v. Ohio Power Company, supra, this Court indicated that an owner of
the premisesowesto the sarvant of anindependent contractor whoworkson the premisestheduty towarn
the servant of dangerson the premiseswhich arenot reedily apparent, but areknown or discoverableby

the owner with the exercise of reasonable care.



Inthe present case, it gppearsthat theimmediate cause of the gppdlant’ sinjury washis
fallureto usesafety equipment and proceduresin tackling thework involved in cutting thetree. TheCourt
believesthat itiscommon knowledge that the cutting of any tree entailshazards, and thereisno evidence
inthe present case suggesting thet therewas any latent defect in thetree which the gppdlant was cutting
which caused hisinjury. Inlight of this, the Court therefore believesthat the appellant’ sdaim rdaing to

failure-to-warn claim is without merit.

For the reesons sated, this Court believesthet therewere no genuineissues of materid fact
a thetimethecircuit court entered summary judgment, and that under the circumstances of the case,

summary judgment wasproper. Thejudgment of the Circuit Court of Cabdl County is therefore, afirmed.

Affirmed.



