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Davis, J., dissenting:

TheHonorable Chief Justice Thomas B. Miller, in hisdissent to Common Cause of
W. Va. v. Tomblin, 186 W. Va. 537, 413 S.E.2d 358 (1991), eloquently predicted that the Court’s
decisonthereinto permit the Budget Digest toind udeadditiond expenditures not goproved of by theentire
Legidatureduring itsRegular Sessonwas, infact, “agreet ded of unredity and afuture potentid for much
mischief.” 1d., 186 W. Va at 579, 413 SE.2d at 400. Much to the chagrin of the citizens of this State,
Chief Judice Miller’ sprophesy hasbecome sdf-fulfilling. And, likethe proverbid ogtrichwho stickshis
head in the sand to avoid seeing the obvious, the mgority of this Court has refused to recognize the
blatantly unlawful nature of the present Budget Digest preparation practice by actudly dlowing oneof the

biggest legd fictionsin West Virginiahistory to continue unchecked ad infinitum. Although | agree thet



awrit of mandamus should beissued in thiscase, | do not concur with my colleeguesasto the nature of
therdief that should be awarded. Rather than the toothlesswrit they have deemed to be gppropriate, |
believethat the proper remedy isto require the Legidature, initsfuture preparation of the Budget Diges,
todrictly abideby thedear directivescontainedin Artide V1, section 51 of theWest VirginiaCongtitution
andW. Va Code §4-1-18 (1969) (Repl. Val. 1999). At present, however, the Legidature sactions

could not be further from those prescribed by the above-referenced authorities.

Initsannouncement of today’ sdeaison, themgority hasobfuscated thelaw which governs
this proceeding by crafting new holdingswhich do not acknowledgethe actud state of affairsunderlying
theingant controversy and by reaching an ultimateresult that iscompletely a oddswithitsanadyss. As
an dternativeto the convol uted reasoning relied upon by the mgority of my brethren, | submit thet themore

straightforward and legally sound approach rests upon longstanding principles of established law.

A. West Virginia Constitutional Law
Pursuant to the Condtitution of this State, thegovernment of West Virginiaisdividedinto
three co-equal branches of government: “ Thelegidative, executive and judicid departmentsshal be
separae and digtinct, so that neither shall exercisethe powers properly belonging to either of theothers;
nor shal any person exercisethe powers of morethan one of them a thesametime....” W. Va Cong.

at.V, 81! Integrd to the separation of powersisthe notion that each of the branches of government has

'See also Robert M. Bastress, The West Virginia Sate Constitution: A Reference
(continued...)



Itsown congtituent componentsand itsown defined functions. See, eg., Syl. pt. 1, Sateexrd. Barker
v. Manchin, 167 W. Va 155, 279 SE.2d 622 (1981) (“ArticleV, section 1 of the Condtitution of West
Virginiawhich prohibitsany onedepartment of our sategovernment from exercising the powersof the
others, isnot merdly asuggestion; it is part of the fundamenta law of our State and, as such, it must be
strictly construed and closdly followed.”). But cf. Chapman v. The Huntington, West Virginia,
Hous. Auth., 121 W. Va. 319, 336, 3 S.E.2d 502, 510 (1939) (“ The separation-of-power rule, as
expresad in the West Virginia Conditution, however, isnot adamant. . . . Necessaily, in order to meke
government workable and economicd, it must lend itsdlf to practica consderations. Thus, wefindin
practicethethree departments of our government, both state and federd, are mutualy dependent upon,

and support, each other.” (citations omitted)).

Of particular importanceto theinstant proceeding isthe compodition of thelegidative
branch. Inthisregard, the Condtitution providesthat “[t]he legidative power shall bevested in asenate
and house of delegates” W. Va Cong. art. VI, 8 1 (emphasisadded). Thus, itisapparent that West
Virginid sLegidaureisbicamerd innature, meaning that an action of the L egid ature contemplatesaction
by both housesthereof. SeeLusher v. Scites, 4W. Va. 11, 13 (1870) (“Thelegidative power isan
atribute of soveragnty, and the exercise of that atributeisvested by the people of the Statein the Senate

and House of Delegates.” (emphasis added) (citation omitted)); Boyersv. Crane, 1 W. Va. 176, 180

!(...continued)
Guide 124 (1995) (“Thissection. . . setsforthafundamenta principle of American government: that
governmental powersmust bealocated among the separate branchesto ensure each hasindependent
strength.”).



(1865) (“[T]helegidative power isvested in the Senate and House of Delegated.]” (emphasis added)

(citation omitted)). Likewise, neither legisative chamber may act alone in a bicameral system.?

Inaddition to establishing our tripartite sysem of government and defining the components
of thelegidative branch thereof, the Condtitution d so ddinestes spedific dutiesfor each of thegovernment's
separate branches. Atissuein the petitioners request for relief arethe particular duties ascribed to the
Legidaurevis-avisthebudgeary process Insection 51 of Artide V1 of theWest VirginiaCondtitution,
the procedurefor proposing thebudget bill, aswell asany gppropriationsextraneousthereto, isset forth
Ingreat detail. Insofar as supplemental gppropriations are concerned, this section directs that “[t]he
legidaureshdl not gppropriate any money out of thetreasury except inaccordancewith provisonsof this
section,” W. Va Cond. art. VI, 851, and that “[e]very appropriation bill shal be either abudget hill, or
asupplementary appropriationbill ... ." 1d. a subsec. A, para. 1. Accord Syl. pt. 10, Dadisman v.

Moore, 181W. Va 779, 384 SE.2d 816 (1989) (*‘ Section 51, Artidle VI, West VirginiaCongtitution,

’Thisis so because

[thelegidative powers of the ate are ordinarily vested, under
condiitutiond provisons, inalegidaure composad of asenateand house
of representatives or bodies equival ent thereto, although otherwise
designated, eected by the people, the bodiesbeing integrd partswhich,
combined, arethelegidative branch or agency of the gate, and it has
been said that neither is an entity of government without the
other. The legislature must act as a body, and, under the
bicameral system, it is only where both bodies are lawfully
assembled that they constitute the legislature.

81A C.J.S. States § 40, at 372-73 (1977) (emphasis added) (footnotes omitted).
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commonly known asthe*Budget Amendment”, is couched in mandatory terms, and clearly embracesa
mandate of thedectorate of this State governing the Legidaturein thegppropriation of [public] funds” Syl.

Pt. 2, Sateexrel. Trent v. Sms, 138 W. Va. 244, 77 SE.2d 122 (1953).”).°

Onceit hasbeen determined that supplementary appropriationsare necessary, the
Constitution provides further guidance for their consideration.

Neither houseshdl congder other gppropriationsuntil thebudget
bill has been finally acted upon by both houses, and no such other
appropriations shall be vaid except in accordance with the provisons
following: () Every such gppropriation shdl beembodiedinaseparatehill
limited to some singlework, object or purposetherein stated and called
thereln asupplementary appropriation bill; (b) each supplementary
appropriation bill shall provide the revenue necessary to pay the
gppropriation thereby made by atax, direct or indirect, to belaid and
collected asshdl bedirected inthebill unlessit gppearsfrom such budget
that there is sufficient revenue available.

W. Va Const. art. VI, 8 51, subsec. C, para. 7.

An agppropriaionshill may be enacted into law only after it hasbeen duly consdered and
approved by both legidative chambersand, thereafter, presented to the Governor for approval or
disapproval.

Every budget bill or supplementary appropriation bill

passed by a majority of the members elected to each house of
the legislature shall, before it becomes a law, be presented to

%S*ealsoW. Va Cong. art. X, & 3 (“No money shdl be drawn from the treasury but
in pursuance of an gppropriation made by law, . . . nor shdl any money or fund be taken for any other
purpose than that for which it has been or may be appropriated, or provided.”).
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thegovernor. The governor may veto the bill, or he may disgpproveor
reduceitemsor partsof itemscontained therein. If hegpprovesheshdl
sgnit and thereupon it shal becomealaw. Thehbill, itemsor parts
thereof, disgpproved or reduced by the governor, shdl be returned with
his objections to each house of the legidature.

Each houseghd| enter theobjectionsat large uponitsjournd and
proceed to reconsider. If, after reconsideration, two thirds of the
members e ected to each house agreeto passthehill, or suchitemsor
partsthereof, aswere disapproved or reduced, the hills, itemsor parts
thereof, approved by two thirds of such members, shal becomelaw,
notwithstanding the objectionsof thegovernor. Indl such cases, thevote
of each house shdl be determined by yeasand naysto be entered onthe
journal.

A bill, itemor part thereof, which isnot returned by the governor
within five days (Sundays excepted) after the bill hasbeen presented to
him shdl becomealaw in like manner asif hehad Sgned the bill, unless
thelegidature, by adjournment, preventssuch return, inwhich caseit shdl
befiled in the office of the secretary of Sate, withinfive daysafter such
adjournment, and hdl becomealaw; or it hdl besofiled within such five
dayswith theobjectionsof thegovernor, inwhich caseit shdl becomelaw
to the extent not disapproved by the governor.

Id. at subsec. D, para. 11 (emphasis added).

Giventhat the grant of authority to the Legidature generdly encompassesdl that isnot

oecificaly prohibited by the Congtitution,*it is gpparent that the L egid atureisempowered to gopropriate

*Thegenerd powersof thelegidaurearedmost plenary. It canlegidateon every subject
not interdicted by the condtitutionitself.” Point 2 Syllabus, Sate Road Commission v. The County
Court of Kanawha County, 112 W. Va. 99[, 163 S.E. 815 (1932)].” Syl. pt. 8, Farley v. Graney,
146 W. Va. 22, 119 SE.2d 833 (1960). Accord Syl. pt. 1, Foster v. Cooper, 155 W. Va. 619, 186
SE.2d 837 (1972) (“The Congitution of West Virginiabeing aregriction of power rather than agrant
thereof, thelegidature hasthe authority to enact any measure not inhibited thereby.”); Lusher v. Scites,
4W.Va 11, 13(1870) (“[ T]he only limitation on the power in thelegidature, isto be sought for in the
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money from this Sate streasury aslong asit complieswith the procedures st forthin W. Va Cond. art.
VI, 8 51. See Robert M. Bastress, The West Virginia Sate Constitution: A Reference Guide
180 (1995) (“Thefirgt sentenceof section 51 . . . makes degar that thelegidature mugt use the procedures
in this section to gppropriate any money from thetreasury.”). Infact, this Court has previoudy observed
that “[t]he power to appropriate money isvested exclusively inthelegidature.” Sateexrd. West
Virginia Bd. of Educ. v. Miller, 153 W. Va 414, 420, 168 S.E.2d 820, 824 (1969) (citing Sms, 138

W. Va. 244, 77 SE.2d 122).°

When particular repongihilities have been ascribed to the Legidature, the focusthen shifts
to adetermination of whether that particular functionisapurdy legidativeduty. Such adiginction between
purelegidativedutiesand discretionary tasks, which have been assgned tothe L egidature, isimportant as
theformer are not delegable while the latter may be delegated for performance by another governmentd
entity. “Purely legidative power, which can never be delegated, has been described asthe authority to
make a complete law---complete asto the time when it shall take effect and asto whom it shall be
applicable---and to determine the expediency of its enactment.” Sate ex rel. West Virginia Hous.

Dev. Fund v. Waterhouse, 158 W. Va. 196, 211, 212 S.E.2d 724, 733 (1974) (interna quotations

4(...continued)
constitution[.]”).

*Seealso Gribbenv. Kirk, 197 W. Va. 20, 24, 475 SE.2d 20, 24 (1996) (per curiam)
(obsarving that “the power to gppropriate money from thetressury of this Siateisvested inthelegidature
subyject to specific requirementsfor executive action by the Governor pursuant toW. Va. Congt. Art. VI,
851" (footnote omitted)); State ex rel. Brotherton v. Blankenship, 157 W. Va. 100, 127, 207
SE.2d 421, 437 (1973) (Nedly, J., dissenting) (recognizing “the Legidature’ s absolute power over the
appropriation of funds”).



and ditations omitted).® “[U]nder the separation of powers provision of the Condtitution of this State, the
power of enacting legidationisvested solely inthelegidature,” Sateexrel. Carsonv. Wood, 154
W. Va 397,401, 175 SE.2d 482,485 (1970), and, “ asagenerd ruleinthisjurisdiction, thelegidaure
cannot delegateits power to makelaw,” Waterhouse, 158 W. Va at 211, 212 SEE.2d a 733. Accord
Satev. Grinstead, 157 W. Va. 1001, 1013, 206 S.E.2d 912, 920 (1974) (“ The authority to enact
laws, being exclusvely alegidative function, cannot be transferred or abdicated to others.” (citation
omitted)). Becausethe process of gppropriating funds necessaxily entailstheenactment of such directives
into law, the Legidature sappropriationsauthority isapurely legidative duty whichisnot deegeble. See
generally W. Va. Congt. art. VI, 8 51 (providing procedure whereby legisatively proposed

appropriations are ultimately enacted into law).

B. West Virginia Code § 4-1-18
Havinglaid thefoundation of condtitutiond law uponwhichtheproper determingtion of this
cause should rest, it isequally important to consider the statute which is at the heart of the parties

controversy. W. Va. Code § 4-1-18 (1969) (Repl. Vol. 1999) supplements the Legislature’s

®That isnot to say, however, that the L egidature may not delegate nonlegidaive dutiesto
an adminidrative agency, which authority isoutside the scope of thisopinion. See, eg., Sateexrd.
West Virginia Hous. Dev. Fund v. Copenhaver, 153 W. Va. 636, 649, 171 S.E.2d 545, 553
(1969) (“Thelegidaturemay ddegateitsnonlegidativefunctionsand confer discretionintheadminidration
of thelaw, but it may not delegate purdly legid ative powersin the aasence of conditutiond authorization.”
(internd quotationsand citation omitted)). Seealso Syl. pt. 5, Woodring v. Whyte, 161 W. Va. 262,
242 SE.2d 238 (1978) (“Beforeaddegation of legidative power to an adminidrative agency will beheld
to be uncondtitutional asaviolaion of Article VI, Section | of the West Virginia Congtitution, such
delegation must be of purely legidative power.”).

8



condtitutionally-ascribed appropriationsauthority by requiringit to prepare an annua Budget Digest after
its passage of the Budget Bill.

The Legidature, acting by itsappropriate committees, snall
congder the budget hill, the budget document and mettersrdaing thereto,
and following such cong deration and upon the passage of the budget bill
by the Legidature, the Legidature shal prepare a digest or summary
of the budget bill containing detailed information similar to
that included in the budget document submitted to the
Legidlature by the governor but including amendments of
legislative committees, and as finally enacted by the
Legidature. Such digest or summary shal be prepared at the direction
of and approved by membersof the conferees committee on the budget
and shdl beincludedin thejournas of the Legidature or printed asa
separate document, and copies shall be furnished to the governor,
commissoner of financeand adminigration, and thevarioussate gpending
units for such use as may be deemed proper.

W.Va Code84-1-18 (emphasisadded). Stated otherwise, thisstatuterequirestheLegidature, through
its conferees committee on the budget, to prepare asynopsis of the Budget Bill asit was*“findly enacted
by theLegidature” §4-1-18, which sgnifies passage thereof by “amgority of thememberseected to

each house,” W. Va. Const. art. VI, 8 51, subsec. D, para. 11.

Thefocusaf themgarity’ sinquiry, then, should have been to answer two Smple questions
arisgng fromthissautory language. Firgt, whether W. Va Code 8§ 4-1-18, which directsthe preparation
of aBudget Digest document, iscondiitutiond. And sscond, whether the Legidature s present method of
preparing the Budget Digest, wherein additiond dlocations are made which have not been approved by

the entire Legislature or by the Governor, complies with the mandates of this statute.



C. Constitutionality of West Virginia Code § 4-1-18
Toresolvethefirg query, | submit that W. Va Code 84 1-18isconditutiond onitsface.
When assessing the condtitutiondity of alegidative enactment, it iscustomary to attempt to uphold the
statute and to ascribeto it an interpretation that complies with the constitutional law of this Stete.

“In conddering the condtitutiondity of alegidative enactment,
courts must exercise due restraint, in recognition of the principle of the
separation of powersin government among thejudicid, legidativeand
executive branches. Every reasonable condruction must beresorted to
by the courtsin order to sustain congtitutionality, and any reasonable
doubt must beresolvedin favor of the condtitutiondity of thelegidative
enactment in question. Courtsare not concerned with questionsreaing
to legidative policy. The general powersof the legidature, within
congtitutiond limits aredmog plenary. Inconddering theconditutiondity
of an act of thelegidature, the negation of legidative power must appear
beyond reasonable doubt.” Point 1 Syllabus, Sate ex rel.
Appalachian Power Company v. Gainer, 149 W. Va. 740[, 143
S.E.2d 351 (1965)].

Syl. pt. 3, Sateex rel. West Virginia Hous. Dev. Fund v. Copenhaver, 153 W. Va. 636, 171
S.E.2d 545 (1969).” Upon reading the plain language of W. Va. Code § 4-1-18, no congtitutional

infirmities are apparent on the face of this statute.

Theplanlanguageof §4-1-18directsthe egidature, throughitsconfereescommitteeon

'Seealso Syl. pt. 4, Woodring v. Whyte, 161 W. Va. 262, 242 S.E.2d 238 (“‘ When
the condtitutiondity of adatuteis challenged, every reasonable congtruction must be resorted to by the
courtsto sugan itsvdidity and any reasonable doubt must be resolved in favor of the condtitutiondity of
thelegidativeact in question.” [SyllabusPoint 2,] Sateexrd. Metzv. Bailey, 152 W. Va. 53, 159
S.E.2d 673 (1968).”); Coal & CokeRy. Co. v. Conley, 67 W. Va 129, 166, 67 SE. 613, 629 (1910)
(“The courtswill never impute to the legidature intent to contravene the condiitution if it can be avoided,
andit candwaysbeavoided, if thereisno languagein the Satute, expressngintent to do so, and effect,
consistent with the limitations of legislative power, can be given to the statute.”).
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the budget, to preparea” digest or summary of the budget bill contaning detailed information” regarding
the Legidature' samendmentsto the Budget Bill origindly submitted toit by the Governor and reflecting
thefina verson of theBudget Bill enacted by theLegidature. W.Va Code§4-1-18. Absent satutory
definitionsfor theterms* digest” and “ summary”, the commonly-acocepted usage of thesewords must be
employed. See, eg., Syl. pt. 1, McCoy v. VanKirk, 201 W. Va. 718, 500 S.E.2d 534 (1997) (“‘In
theabsence of any definition of theintended meaning of wordsor termsusad in alegidaive enactment, they
will, intheinterpretation of the act, be given their common, ordinary and accepted meaning in the
connection inwhichthey areused.” Syllabus Point 1, Minersin General Group v. Hix, 123W. Va
637, 17 S.E.2d 810 (1941), overruled on other grounds [by] Lee-Norse Co. v. Rutledge, 170

W. Va. 162, 291 S.E.2d 477 (1982).”).

Incommon parlance, theterm “digest” Sgnifies*asummation or condensation of abody
of information.” Webster’ sNinth New Collegiate Dictionary 354 (1983). Accord Random House
Websgter’ sUnabridged Dictionary 553 (2d ed. 1998) (condiruing“digest” as*acollection or compendium,
usudlyof ...legd ... maiter, ep. when dassfied or condensed”’). Smilarly, “summary” iscommonly
defined as* an abdract, aoridgment, or compendium.” Webster’ sNinth New Collegiate Dictionary, at
1181. Accord Random House Webster’ sUnabridged Dictionary, at 1904 (indicating that “ summary”
denotes* acomprehensve and usudly brief aostract, recgpitulation, or compendium of previoudy dated
factsor daements’). Therefore, W. Va Code 8§ 4-1-18 commandsthe Legidatureto prepareasynopss
of the Budget Bill submitted to the Governor for gpproval or disapproval, with notations asto the

Legidature’ s changes to the Governor’s original Budget Bill.
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It hasfurther been determined that the purpose of such adocumentisto provideingght as
to thelegidativeintent inherent in the Budget Bill but which may not be readily apparent therefrom.
Common Cause, 186 W. Va a 540, 413 SE.2d & 361 (commenting that this Court has“looked to the
Budget Digest to hdp usascartain theintent of thelegidaturein making specific gpproprigtions’ (citation
omitted)); Hechler v. McCuskey, 179 W. Va. 129, 133, 365 S.E.2d 793, 797 (1987) (recognizing that
“[f]he Legidature usesthis Digest asitsdetall ed explanation concerning the manner inwhich gppropriations
areto be expended”); Jonesv. Rockefeller, 172 W. Va. 30, 34 n.4, 303 S.E.2d 668, 672 n.4 (1983)
(observing that legidative intent asto contemplated expenditure of budgetary appropriations may be
gleaned fromthe Budget Digest). Infact, theDiges, itsdf, announcesthat it “is prepared to provide detall
regarding theintent of the Legidaturein enacting certain gppropriations.” Legidatureof West Virginia,
Digest of the Enrolled Budget Bill 1 (Fiscal Y ear 1999-2000). “Thus, the plain language of this
dautereflectsthat the Digest isdesigned to do two things first, summarize the budget bill aspassed; and,
second, reflect the legidative changes made to the budget as submitted by the governor.” Common
Cause, 186 W. Va at 582-83, 413 SE.2d a 403-04 (Miller, C.J,, dissenting). Both of these purposes
clearly fall within the scope of authority granted to the Legidature to enact lawsto carry out its
congtitutionaly-prescribed budgetary functions. W. Va Cong. art. VI, 851, subsec. D, para. 12 (“The
legidature may, from timeto time, enact such laws, not incong gent with thissection [ concerning the budget
and supplementary gppropriation bills], asmay be necessary and proper to carry out itsprovisions.”).

Therefore, it would appear that W. Va. Code 8§ 4-1-18 is constitutional on its face.

12



D. Propriety of Present Application of West Virginia Code § 4-1-18

Inanswvering the second question raised by the petitioners, i.e,, whether the Legidature s
present method of preparing the Budget Digest, wherein additiond dlocations are made which have not
been approved by the entire L egidature or by the Governor, complieswith the mandates of this Satute,
| disagreewith thedecison reached by my colleagues. Insteed of blindly looking the other way whilethis
State' spreciousfinancia resourcesare being diverted in contravention of theclear congtitutiona and
datutory guiddinesfor gppropriations, | recognizethat the present ate of affairsneither complieswith
themandatesof W. Va Code § 4-1-18 nor comportswith theoverriding condtitutiona tenetsgoverning
such a budgetary procedure. Simply stated,

[]]tisno objection to theremedy in such case, that the Satute, the

goplication of whichintheparticular caseissought to be prevented, isnot

void onitsface, but iscomplained of only becauseitsoperationinthe

particular instance works a violation of a constitutional right.
Syl. pt. 8, Coal & Coke Ry. Co. v. Conley, 67 W. Va. 129, 67 S.E. 613 (1910).2 From the
memorandaof law submitted for thisCourt’ scongderation and the gppended information, it gopearsto
methet the conferees committee, in the course of dedaring the Legidature sintent in the Budget Digest,

isactually making additiond alocations of state moniesthat have not been submitted for gpprova as

required by the Condtitution rather than preparing amere“digest or summary” of the Budget Bill. See

8Sealso Syl. pt. 12, Farley v. Graney, 146 W. Va. 22, 119 SE.2d 833 (“An act of
thelegidature may bevaidinitsgenera scope and broad outline but invalid to the extent that the
restrictions imposed thereby are clearly arbitrary and unreasonable in their application to specific
property.”); Harbert v. Harrison County Court, 129 W. Va. 54, 69, 39 SE.2d 177, 188 (1946) (A
daute, however, may beunconditutiond and voidinitsgpplicationto apart of itssulyject metter and vaid
asto theremainder. It may be constitutional in operation with respect to one state of facts and
unconstitutional asto another.” (citation omitted)).
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W. Va Code §4-1-18 (defining contentsof Budget Digest). Assuch, theBudget Digest doesnot provide
an accuraeand succinat verson of theBudget Bill “findly enacted by the Legidaure” 1d. Thedifficulties
attending the L egidature' scurrent Budget Digest compilation practiceare numerousand violative of

multiple fundamental principles.

Hrg, despitetherespondents’ protestationsto the contrary, it ssemsthat the unauthorized
allocations contained in the Budget Digest, although not formally denominated as* appropriations,”
neverthd esshavetheforceand effect thereof without the benefit of the conditutiond protectionsnormaly
attending such disbursements. Seegenerally W. Va. Cond. art. VI, 8 51. Whenviewing legidative
actions, the substance of the act complained of, indeed of itssmple form, directstheensling andyss S,
e.g., Common Cause, 186 W. Va a 540, 413 SE.2d at 361 (commenting that, “[ijn deciding thiscase,
it mugt beredlity, not theory, that istheinterpretive principl€’); Chapman, 121 W. Va at 350, 3S.E.2d
a 517 (Hatcher, J,, dissenting) (“ The courts are not bound by mere forms, nor arethey to bemided by
merepretenses. They areat liberty---indeed, are under asolemn duty---to look & the substance of things,
whenever they enter upontheinquiry whether thelegidaure hastranscended thelimitsof itsauthority.”
(interna quotationsand citationsomitted)). Appropriationsgenerdly areconsdered to bedirectivesto
gpending unitsasto how certain monies have been dlocated for useduring theensuing fiscd year. See
McGraw v. Hansbarger, 171 W. Va. 758, 768, 301 S.E.2d 848, 858 (1983) (“ The budgetary

gppropriation process providesthe meansby which . . . dedicated revenue. . . may bewithdrawn from
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... thetreasury and applied to the purpose for whichit wasintended.”).® Under the circumstances
presented in thisproceading, | am firmly convinced that theexpendituresat issueherein havethefull force
and effect of gppropriations. The unauthorized dlocations contained in the Budget Digest effectively direct
variousentitiesasto how the L egidaure contempl atesthar spending of dlotted moniesand actudly serve

as the authorizations needed to withdraw these funds from the State’ s treasury.

Additionally, theappropriations presently contained in the Budget Digest have not stisfied
the condtitutional safeguardsfor the proposa, passage, and presentment of such disbursements. See
generally Sate ex rel. Brotherton v. Blankenship, 157 W. Va. 100, 112, 207 S.E.2d 421, 429
(21973) (“Thejourney taken by a Budget Bill, from its formulation to its enactment into law, well
demondraesthegreat detall inwhichitisconddered. Itisthoroughly Sudied and consdered four times—
twice by the Governor and twice by the Legidature (if it acts upon the Governor’ sveto).”). Section 51
of Artide VI of the Wes Virginia Condtitution provides specific guiddinesfor the proper exerase of the
Legidaure sappropriationsauthority. Frdt, the propased gppropriaion must begpproved by “amgority
of the members eected to each house of thelegidature” W. Va Cond. at. VI, § 51, subsec. D, para
11. If thegppropriationscontained inthe Budget Digest are both proposed and gpproved by the conferees
committeebeforethar indusoninthefina Diges, themgority of legidatorshavenot been afforded their

opportunity to approvethe proposed appropriations asrequired by the West VirginiaCongtitution.

%Seealso W. Va Code § 18-9B-2 (1967) (Repl. Val. 1999) (defining “ gppropriation”,
in education context, as* anitem, or theamount of an item, budgeted by a county board of education for
expenditure during the fiscal year”).
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Moreover, following passage by the Legidature, the gppropriations must then be presented to the Governor
for goprovd or disgpprovd. 1d. SeealsoW. Va Cong. at. VI, 8 15 (reinforcing requirement that “[ &
bill passed by thelegid ature making appropriations of money must besubmitted to the governor for his
goprovd or disgpprovd”). Agan, though, if the present procedure isfollowed, the Governor is deprived
of theright to review the proffered appropriations. In short, the incorporation of unapproved
gppropriationsinto the Budget Digest completely ignoresthese procedural safeguards; disregardsthe
congtitutiona proceduresfor the enactment of an appropriations bill; and abrogatesthe plainly stated
requirement that the Digest serve asasynopsis of the Budget Bill findly enacted by the Legidaure. See

W. Va Code § 4-1-18.

Fndly, as| noted above, the Legidaure hasthe sole authority to gopropriatefunds. See,
eg., Miller, 153W. Va at 420, 168 S.E.2d a 824. Because such afunction has been denominated a
purdy legidaivefunction, the Legidaureisrequired to exerasethisauthority itsdf, and it may not ddegate
Itsgppropriationsauthority to any other entity. In other words, our bicamerd system requiresthe entire
L egidatureto participatein the approva of proposed gppropriaions.’ Just asthe L egidature could not
delegateitsgppropriaionsauthority for performanceby any other entity, it Smilarly cannot delegatethis
power to asubcommittee of itsdf, or to one of itsindividua members, becauise such acommitteeisnot
comprised of the entirety of both of thelegidative chambers. “Unilaterd action by any sngle participant

inthelaw-making processisprecisaly what the Bicameralism and Presentment Clausesweredesigned to

19See supra note 2 and accompanying text.
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prevent.” City of New York v. Clinton, 985 F. Supp. 168, 179 (D.D.C.) (mem.), aff'd, 524 U.S.
417,118 S. Ct. 2091, 141 L. Ed. 2d 393 (1998). Thus, the Legidature’s authority to make
gopropriationsisapurey legidativeduty whichisnot deegable. Furthermore, becausetheLegidature
cannot delegateitsappropriationsauthority, thelegid ature’ sconfereescommitteeon thebudget should
not be permitted to make gppropriationsthrough the Budget Diges, prepared pursuant to W. Va Code

§4-1-18.

Ingoiteof the Legidature shblatant variance from the governing conditutiona and deatutory
law, it has nonetheless managed to pull thewool over the eyes of the mgority and successfully left my
colleagueswith theimpresson that nothing isamissin thewonderful world of the Budget Digest. Not only
doesthe Court’ sadoption of Syllabus point 2 completely ignore the present Budget Digest preparation
process, including the addition of unapproved alocations of State funds, but itsfurther acquiescenceto

Syllabus point 6 perpetuates this myth, and indeed compounds this abomination.

If Syllabus point 2 existed in avacuum, far removed from any potentiad for mischief, it
would paint an accurate picture of theided gpplication of W. Va Code 8 4-1-18. However, theredity
Isthat “[tlheinduson of aniteminthe budget digest inreferenceto amore generdized lineitemfound in
the budget bill does. . . operateto appropriate money fromthe state treasury[.]” (Emphasis added).
Simply stated, just because the Budget Digest allocations walk like appropriations and talk like
gppropriaionsdoes not mean that they arenat, infact, gopropriationsregardiess of thenomendatureussd

to describethem. Additionally, despitethemgority’ sholding to the contrary, | firmly believethat “[g]ll

17



fundsthat are described in the budget digest [do not] reference aspecificlineitemin the budget bill.”
(Emphasisadded). If therewere such aneat matching of these various monetary figuresand budgetary
documents, the present controversy would not exist and certainly would not have been presented to usnot
once, but twice, for final resolution. See generally Common Cause, 186 W. Va. 537, 413 SE.2d

358.

Moreover, Syllabus point 6 further confuses the applicable law by holding that
[&] fair reading of West VirginiaCode § 4-1-18 (1969) (Repl.

Voal. 1999), contemplates and requiresthat the materia contained inthe

budget digest under the heading “ Legidative Intent” must have been the

subject of discussion, debate, and decision prior to final legidative

enactment of the budget bill, ether within thelegidative committeesor

subcommittees of the respective housesto which the budget bill, or parts

of it, have been committed, formaly or informally, or within the conferees

committee.
(Emphedsadded). Rather thenrequiring theinformative*legidaiveintent” to have been generated by way
of approval by the Legidature during itsddliberation of budgetary matters, the mgority atessmply that
the matter need only have been decided by some committee thereof. This procedureis entirely
incons stent with thesecond Syllabus point of the Court’ sdecison. Inshort, Syllabuspoint 6 dlowsthe
Legidaureto continueitsillega deegation of itsnonde egable budgetary powersto asubpart of itself.
Additiondly, Syllabuspoint 6 directly contradictsthe staunch holding of Syllabuspoint 2 by requiring not
the approval of abudgetary lineitem, as contemplated by Syllabus point 2, but merely the decison
thereof, which, in the absence of more specificlanguage, could amount to atota regection of the proposed

expenditure. | cannot countenance the further conflagration of the law of this State in this regard.
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E. Propriety of Mandamus Relief

Based upon the Legidature s continued perpetudtion of the“mischief” foretold by Chief
JugiceMiller, | bdievethat the petitionersare entitled to the writ of mandamusthet they seek. However,
| donoat find their entitlement to thisrdlief to be based solely upon thisCourt’ sdesired outcome of thecase,
but rather uponthepetitioners legaly sound argumentsandtheir correct interpretation of thegoverning
law. Onthispoint, my colleaguesand | aso disagree asisevidenced by the numerous patronizing
admonishmentsthat the petitionershave misunderstood thispoint of law or misgpplied thet legd principle.
Frommy reading of themgority’ sunrdenting chastisement of the petitioners, | am amazed thet they were
granted awrit of mandamusa dl. | should hopethat in future opinionsissued by this Court, theanayss
of the parties argumentsand thefind rdlief awarded would be more harmoniousthanisapparentinthe

case sub judice.

F. Activity Code 098

Ladly, | wishtoreteratemy earlier stated objectionsto thisCourt’ sdecisonto hold this
caseover for the purpose of addressing the now-mooted issue of activity code 098 of the Governor’ savil
contingent fund:

[1] deem([] it unnecessary to condder the parties argumentsregarding the
“098 account” in rendering adecison in this case on the primary issue
which was submitted to the Court on October 3, 2000, i.e., whether the
Legidaure spresent gpplication of W. Va Code, 4-1-18(1969) (Repl.
Val. 1999) initspreparation of theannua Budget Digestisconditutiond.
[1] further believd] thet the resolution of the congtitutiondlity issuewould
findly determine the extent of the Legidature sability to delegateits
authority and to make gppropriations, thusrendering it unnecessary tojoin
the Office of Governor as a party respondent to this proceeding.
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Sate ex rel. The League of Women Voters of West Virginia v. Tomblin, No. 27905 (W. Va
Dec. 12, 2000). Asaresult of thisCourt’ sill-advised delay in deciding this matter, which delay was
occadoned by there-briefing and re-submitta of this cause on anissuethat wasirrdevant and immeaterid
totheorigind quedtion presented for this Court’ sresolution, the Legidatureisnow |eft with an inordinatdy
short amount of timewithin which to curethe defects of its present Budget Digest preparation procedure
beforetheconcluson of itsRegular Sesson. | only hopethat itisthequdlity of theremaining Sessontime

and not its quantity that will be of use to the Legidature.

G. Conclusion
In his conclusory remarks to his Common Cause dissent, Chief Justice Miller said,
What the maority has doneisdistort the congtitutional and
legidativeframework surrounding the budget and ignore our casesthat
preclude amending legidlation without the full vote of the legidlature.
186W. Va at 583,413 SE.2d at 404. | echo these sagewordsand would add only thet in thiscase, the

maority has gone apreci pitous step further by alsoignoring the constitutional protections adopted to

safeguard the citizens of this State. Accordingly, | respectfully dissent.
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