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1. “*A writ of mandamuswill notissue unlessthreedements coexig—-(1) adear legd right
in the petitioner to therdief sought; (2) alegd duty on the part of respondent to do the thing which the
petitioner seeksto compel; and (3) the absence of another adequateremedy.” Syl. pt. 2, Sateexrd.
Kucera v. City of Whedling, 153 W.Va. 538, 170 S.E.2d 367 (1969).” Syl. Pt. 10, Sateex rdl.

Marockie v. Wagoner, 191 W.Va. 458, 446 S.E.2d 680 (1994).

2. Theindudon of aniteminthebudget digest inreferenceto amore generdized lineitem
foundin the budget bill does not operate to gppropriate money from the Sate treasury within the meaning
of aticle VI, section 51 of the Condtitution of West Virginia: All fundsthat are described in the budget
digest reference a specific lineitem in the budget bill, and it isthe passage of that budget bill which

conditutesand effects an gppropriation under the mechaniams sat forth in the Modern Budget Amendment.

3. “The Budget Digest must be gpproved by the entire Conferees Committee on the
Budget a aregular meating scheduled in the norma course of business and open to the public.” Syl. P

3, Common Cause v. Tomblin, 186 W.Va. 537, 413 S.E.2d 358 (1991).

4. “Inorder that officersin theexecutive branch not be confused concerning the nature of
the Budget Diges, the Budget Digest must be dearly marked with anotice that the document has been
prepared by the Conferees Committee on the Budget and that the Budget Digest does not havetheforce

and effect of law.” Syl. Pt. 4, Common Causev. Tomblin, 186 W.Va. 537, 413 S.E.2d 358 (1991).



5. “Inorder for the Budget Digest to conform to the requirement of W.Va. Code,
4-1-18[1969], which directsthe Conferees Committee on the Budget toprepare a’ digest or summary’
of the budget, thefinancecommittees, their chairmen, or the subcommittee chairmen must havememoranda
of the negotiations, compromises and agreementsor audio recordings of committee or subcommittee
medtingswhere vatesweretaken or discussonshad that subgtantiate the materid whichisorganized and
memoriaized in the Budget Digest.” Syl. Pt. 5, Common Causev. Tomblin, 186 W.Va 537, 413

S.E.2d 358 (1991).

6. A fair reading of West VirginiaCode § 4-1-18 (1969) (Repl.Vol.1999), contemplates
andrequiresthat themateria contained inthe budget digest under theheading“ Legidative Intent” must
have been the subject of discusson, debate, and decison prior tofind legidative enactment of the budget
hill, ather within thelegidative committees or sub-committees of the respective housesto which the budget

bill, or parts of it, have been committed, formally or informally, or within the conferees committee.



Albright, Justice:

Thismatter comesto usupon apetition for awrit of mandamus'filed on behdf of severd
prominent publicinterest groups’ and aformer member of the L egidature® againg the presidiing officers of
theHouseof Delegatesand state Senateand “ theoffice of the Governor”* (hereinafter collectively referred
toas" Pditionars’). Ptitionersarguetha thepracticescurrently employed by the Legidaturein preparing
the“budget digest” mandated by West VirginiaCode § 4-1-18 (1969) (Repl.V0l.1999) arein violation
of the M odern Budget Amendment,*the congtitutional provision regarding separation of powers®andthis
Court’ sdirectivesin Common Causev. Tomblin, 186 W.Va. 537, 413 SE.2d 358 (1991). Petitioners
assart additionally that the Legid atureisunlawfully accomplishing thetransfer to thegovernor’ scivil
contingent fund’ of appropriationsinitialy madeto theHouse of Delegates. Asrdief from these asserted

violations, Petitioners seek awrit of mandamusfinding these practices uncongtitutiond ; directing the

This Court hasorigind jurisdiction over thismatter pursuant to artide V111, section 3 of the West
Virginia Constitution. See also W.Va. Code § 53-1-2 to -8 (1933) (Repl.Vol. 2000).

“Thosegroupsindudetheeagueof Women Votersof West Virginia, the ACLU of West Virginia,
the West Virginia Citizen Action Group, the WVEA, and Common Cause of West Virginia

“Arley R. Johnson resigned from hislegidative office as adelegate from Cabdll County and isnow
the Executive Director of the West Virginia Workforce Development and Investment Board.

*The governor’ sofficeinvolved in this cause of action isthat of former Governor Cecil H.
Underwood. Governor Bob Wise has declined this Court’ s invitation to appear in this matter.

*W.Va. Const. art. VI, 8 51.
*W.Va. Const. art. V, § 1.
"See W.Va. Code § 5-1-18 (1923) (Repl.\Vol.1999).
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Legidaureto forthwith cease and desist from designating fundsin violation of both congtitutiona and
gatutory mandates; and directing the L egidatureto restored| deletionsof lawfully appropriated funds?®
Upon our careful review of the arguments’ raised against the record submitted, we grant awrit of

mandamus as moul ded.

|. Standard of Review
Our standard of review for issuing writs of mandamus is well-established:
“A writ of mandamus will not issue unless three elements
coexigd--(1) aclear legd right in the petitioner totherdief sought; (2) a
lega duty on the part of respondent to do the thing which the petitioner
seeksto compd; and (3) theabsenceof another adequateremedy.” Syl.
pt. 2, Sate ex rel. Kucera v. City of Wheeling, 153 W.Va. 538,
170 S.E.2d 367 (1969).
Syl. Pt. 10, Sate ex rel. Marockie v. Wagoner, 191 W.Va. 458, 446 S.E.2d 680 (1994).
[1. Discussion
A. The Budget Process
By law, the gate sannud budget must be accomplished pursuant to the provisonsfound
in section 51, article VI of the condtitution, known as*“ The Modern Budget Amendment.” Sinceits
ratification on November 5, 1968, the M odern Budget Amendment hasrequired adherenceto abudget

processthat beginswith thegovernor’ sddivery, to the presiding officer of each house, of (1) thebudget

8Petitioners also seek an award of costs and attorney’ s fees in connection with this action.

*Through orders entered on December 8 and 12, 2000, this Court requested additiond briefing
ontheissueof “the congtitutiondity and mechanicsof the gopropriation and trandfer of fundsinto and out
of the account referred to by the Petitioners asthe ‘098 account.”” We further “ordered that the Office
of the Governor be . . . made a party respondent in this action with leave to brief and argue.”
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and (2) abill enumerating the proposad appropriationsof the budget [the* budget bill "], dearly itemized
and classfied, in such form and detail asthe governor shdl determine or as may be prescribed by law.
Seaction 51 further prescribesthat the* budget” shdl contain acomplete plan of proposed expendituresand
edimated revenues, anitemized estimate of the gppropriations, in such form and detall asthe governor shdll
determine, or asis prescribed by law, and requiresthat the budget be accompanied with certain other
information reldiveto thefinanad condition of thestate. Under saction 51, no money may be gppropriated
fromthe statetreasury except by meansof a“budget bill” or by a“ supplementary gppropriation bill.”
W.Va cond. at. VI, §51. TheModern Budget Amendment expresdy providesthat no money shdl be

expended from the treasury “except in accordance with [the] provisions of this section.” 1d.

Asapart of initid legidation implementing the Modern Budget Amendment,® the
L egislature amended and reenacted West Virginia Code § 4-1-18,* which provides as follows:

The Legidature, acting by itsappropriate committees, shall
condder the budget bill, the budget document and mettersrdaing thereto,
and following such consideration and upon the passage of the
budget bill by the Legislature, the Legislature shall prepare a
digest or summary of the budget bill containing detailed
information similar to that included in the budget document
submitted to the Legislature by the governor but including
amendments of legislative committees, and as finally enacted
by the Legidature. Such digest or summary shall be prepared
at the direction of and approved by members of the conferees
committee on the budget and shall be included in the journals of the
Legidature or printed as a separate document, and copies shall be
furnished to the governor, commissioner of finance and adminigtration

101969 W.Va. Acts ch.13.
"This provision was first enacted in 1963.
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[abolished], and the various State spending unitsfor such useasmay be
deemed proper.

W.Va. Code § 4-1-18 (emphasis supplied).

While we outlined in Common Cause the process by which the governor’ sinitial
submisson of the budget bill and budget document to the L egid ature progressesto the passage of the
budget bill, wefind it necessary to expand on thet previousdiscusson. 186 W.Va a 540-41, 413SE.2d
at 361-62. Typicaly, thegovernor proposes, and the L egidature agrees, to appropriate money inthe
budget bill to aparticular office, officer, or agency under rdaivey broad categoriesor “lineitems” such
as“persond sarvices,” “unclassified,” “adminigration,” and other somewhat more specific, but till
generalized, descriptions. Asreferenced in the statute requiring preparation of abudget digest, West
VirginiaCode § 4-1-18, aswell asthe rules of each of thetwo houses of the Legidature, the budget bill

is referred to the appropriate committee in each house, typically the finance committee.

Aswith any proposad legidation, the detailed examination of such proposal isordinarily
donein committee with the aid of acommittee’sstaff. In the case of the “budget bill,” thisdetailed
examination proceads from theinformetion induded in the budget document” and the legidaive hearings
held in connection with each respective account st forthin thebudget. With laboriousand careful detall,
thelegidativefinance committees examinetherequestsfor the next year’ sgppropriations. Each office,

officer, and agency judiifiestothelegidatureitsrespectiverequests. Similarly, thegovernor justifieshis

12Senate Rule 18; House Rule 95.



recommendationsasto each of thehundreds of gppropriation lineitemssat forthinthe“budget bill.” The
excrudating detail withwhich thegate sannud goending planispresentedin the budget document” and
examined by therelevant legidative committees and their saffs™ and the hours upon hoursdevoted to this

task by legidaorsand interested atizensisnot & al gpparent from Imply reading through the* budget bill.”

Asareault of thisfinance committeereview, each respective house may makeamendments
tothebudget bill and may devel op recommendationsor provisonsthat will later befound inthe budget
digest.” At theend of the committee consideration of the budget bill and the budget document, itisthe
“budget bill,” not the “ budget document,” that comes back to the entire Senate or the entire House of
Ddegatesfor congderation, with whatever changes the respective house sfinance committee has mede.
The*“budget hill,” isthe document upon which the Legidature, asawhole, votes™ After each house of
the L egidature has passed itsvergon of the“ budget hill,” the bill goesto conference, to the* conferees

committee on thebudget” to resolve differences between the two versons prepared by each legidative

BThoseindividuaswhose specific task it isto oversee the review of thebudget includethe
respective finance chairs of thetwo houses, their respective sub-committee chairs, and the professond
staffs of the committees.

¥In Common Cause, we discussed the need to memoridize these negotiations that transpire
during the respective condg deration of the budget bill by each house of the Legidature. See 186 W.Va
at 542, 413 SE.2d at 363 and syl. pt. 5. We dso emphasized that these negotiations do not become
finalized until the conferrees committee meets asawholeto vote on the budget digest. Id. at 543, 413
S.E.2d at 364.

“Whatever efort individud legidators may have madeto master the* budget document,” the bill
adopted by the Legidature and consdered by the governor containsonly asmadl fraction of theinformation
contained in the budget document. Inasense, the* budget bill” smply paintswith broader brushesthe
complete picture conveyed by the “budget document.”
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houseand dso to make such ather changesin the* budget bill,” asmay be necessary inlight of other actions
taken by the Executive or Legidature subsequent to the passage of the budget bill” by onehousa.™® Only
when the conferees committee on the budget hasfinally settled on asingle bill that has been voted
upon inidentical form by both houses of the Legidatureisthe budget bill ready for presentation to the

governor.'’

From the above discussion, it isclear that three budgetary documents are centrd to the
ca=beforeus (1) thebudget bill, (2) the budget, whichis sometimes called * the budget document;” and
(3) the budget digest. From the record submitted in this case, we note the following.

(1) Thebudget bill initsorigina form as submitted by the governor in
January 1999, for fiscal year 1999-2000, conssted of about 122 double-
spaced pages, 8 1/2 by 11 inches.

(2) Thebudget for fiscd year 1999-2000, as submitted by the governor,
with its supplemental information, collectively called the “budget
document,” condsted of three volumes; two of which were gpproximeatdy
81/2 by 11 inches and oneof whichwas 11 by 17 inches. Whereasthe
firg and second volumes were 340 and 678 pages|ong, respectivdy, the
third volume contained over 490 pages, mostly in small type, and
ddineated information setting forth prior years expenditures, the current
year’s appropriations, and the next fiscal year’s requests.

(3) The“budget digest” subsequently issued by the legidative budget
confereesfor fisca year 1999-2000 consisted of approximately 285
pages, 8 1/2 by 11 inches, generdly, but not dways, double-gpaced. The
digest setsforth exact copies of certain lineitem appropriations--as

°See Rule 3, Joint Rules of Senate and House of Delegates.

Y"Since consideration of thebudget bill after agovernor’ sveto of dl or part of itisnot directly in
issue herediscusson of |egidative recong deration of thebudget bill notwithstanding the objections of the
governor is omitted.



containedinthebudget bill--organizedin the order thosegppropriations
gopeared in the budget bill. Beneeth the excerpt from the budget bill for
aparticular office, officer, agency, or program, Satements are set forth
under the heading “Legidativelntent” regarding oneor moregpecific uses
for dl, or apart of alineitem, contained in the budget bill wasintended.

B. Constitutional Concerns
Asexplanedin ssction A, the preparation of abudget digest isgoverned by the provisons
of Wes VirginiaCode § 4-1-18. While Petitionersagreethat theissueof thisstatute’ s condtitutiondity
wasfully resolved in Common Cause, they maintain that the Legidatureis gpplying the satutein an
uncongtitutional manner. 186 W.Va. at 538, 413 S.E.2d at 359, syl. pt.1. Petitioners argumentis
premised, to alarge degree, on their assartion that an item set forth in the Budget Digest that isnot also

set out with identical specificity in the budget bill necessarily constitutes an “appropriation.”

Petitionersreason that, because an “ gppropriaion” may only be made by abudget bill or
supplementary appropriation bill adopted by thewhole L egidature and presented to the governor for
consideraion,®itemsthat are set forthinthebudget digest which arenot correspondingly detailedinthe
budget bill condtitute an unlawful attempt to draw money from the sat€ streasury. Under Petitioners
reasoning, the powers of the L egidature, asawhole, and the powers of the executive branch are being

usurped through the use of the budget digest. We do not agree.

18See W.Va. Const. art. VI, § 51.



Underlying Petitioners’ argument istheimplication that the budget processrequiresa
budget bill which setsforth with precise detail each expenditureincluded in the state’ sbudget. In
Common Cause, we addressed why theintrinsc need for flexibility renderscompletely unworkablea
detailed lineitem budget bill.* 1d. a 541-42, 413 SE.2d & 362-63. Duetothe* nearly impossibletask
of alocating severely limited money among competing ends’ the amounts requested by the various
departments and agenciesthrough the budget document are often not the same amounts asthosefindly
dlocated through the enacted budget bill. Id. a 540, 413 SE.2d a 361. Moreover, aswediscussedin
Common Cause, theexpenditures requested by individua departments or agendesa thetimethe budget
document isfirg prepared can become moot or may be reprioritized dueto unanticipated needsthet only
surface after the budget requestsfor the next year arefirst prepared. Seeid. at 541-42, 413 SE.2d at

362-63. Thisiswhere the budget digest serves an important purpose in the whole budgetary process.

Petitionerstakeissue with certain entriesin the budget digest that appear under headings

entitled “LEGISLATIVE INTENT.”® Thoseentriesusudly set forth aparticular usefor part of alineitem

“Asweexplainedin Common Cause, inevitable changesin needsfor funding betweenthetime
when the budget document isfirst presented and when the budget bill is ultimately passed renders
completdy impossibletheuseof a“ carvedingone’ lineitemtypeof budget bill. Weaopinedin Common
Causethat the use of such an gpproach “would perpetrate an evil even greeter than the evil petitioners
seek to redress.” 186 W.Va. at 542, 413 S.E.2d at 363.

“We note that the use of the term “Legidative Intent” in the budget digest to describe the
compogiteintentionsof thecommittees consdering the budget bill may contribute to the concern of those
who didiketheideaof a“budget digest.” We compare theinclusion by the conferees committee of
“Legidaivelntent” languageinthebudget digest totheactionsof congressond committees, who often print
lengthy reportsonthe”intent” of legidation. Thesecongressond reportsare oftenreied upon by courts
toascertain“ congressond intent,” despitethefact that neither house of Congresshasvoted onthe content
of thecommitteereports. We strongly suggest thet future budget digestsomit theterm “Legidative Intent”
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included in the budget bill, under amore generdized description of funding Such as* persond sarvices” o,
on occason, “unclassfied.” Throughthe useof these datementsof “Legidative Intent,” the conferees
committee expressesitsjudgment of why--and for what more specific uses-some or dl of the funds
gppropriated in certain lineitemsinthe“budget bill” wereincluded inthat lineitem. See Hechler v.
McCuskey, 179W.Va. 129, 133, 365 S.E.2d 793, 797 (1987) (stating that “[{|he L egislature usesthis
[Budget] Digest asits detailed explanation concerning the manner in which appropriationsareto be
expended’). Inadditionto providing necessary detall asto generdized funding gopropriations, the budget
digest srvesanimportant function when an agency recaves|lessfundsthanit origindly requested. Inthis
Ingdance, the budget digest servesasan aid to determine how thelimited funding can bedivided to meet
theagency’sneeds. Indther Stuation, the budget digest enablesthe various governmentd unitsto ascartain
what usesthe Legidature, through its conferees committes, intended for moneys earmarked for aparticular

department or agency.?* From our review of the budget digest submitted inthiscase, it isdear that these

and substitute a term which reflects that the recommendations are those of the budget conferees.

ZAsan example, the“ Legidative Intent” set forth for the University of West VirginiaHedlth
Sciences Account, Fund 0323, organization 0478, is as follows:

Itistheintent of the Legidaturethat from the Capitd Outlay and Equipment line-
item above, onemillion dallarsbe dlocated to the Marshdl University School of Medicine
and onemillion be dlocated to the West VirginiaUniversty School of Hedth Scences-
Charleston Division.

It isthe intent of the Legidature that from the line item for the School of
Ogteopathic Medicine, anamount up to $260,000 shdl beexpended to provideassstance
tothoseprimary hedthtraining StesinWest Virginiawhich provide doctor of osteopathy
student training to the West Virginia School of Osteopathic Medicine.

Itistheintent of the Legidaturethat from the Correctiond Tdemedicine Project
line-item above, funds be divided among West VirginiaUniversty School of Medicine,
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statementsof “Legidative Intent” only recommend proper, more particular, uses of moniesduly

gppropriated withinand under morebroadly-stated categories st forth asline-itemsinthe“ budget bill.”

Anather violation of the Modern Budget Amendment arises, accordingto Petitioners,
basad on thefact that the expenditure recommendations or specificationsin the budget digest appear to
beouts dethe conditutiona requirement thet al appropriationsfromthesatetreasury mus bemeadeinthe

form of either abudget bill or asupplementary appropriation bill. W.Va Cong. art. VI, 8 51(1). In

West VirginiaUniversity School of Medicine - Charleston Divison, and the Marshdl
Univergty School of Medicinein order to devel op apartnership between these three
inditutionsand theWest VirginiaState Prison System, theWest VirginiaRegiond Jail
System, and the West Virginia Juvenile Detention System in order to develop apilot
project with the purpose of providing health care for inmates through telemedicine
technology. Membersof thispartnership from the University Sysem of West Virginia
indtitutions and the three correctiona agencies shal meet regularly to share progress
reports. TheVice-Chancdlor of Hedth Sciences et dl., shdl report to Legidaureonthe
current status of this project in December 1999.

Theinitid digtribution of fundsfor the necessary equipment to beginthisproject shll reflect
the following:

West Virginia University School of Medicine
shdl provide broadcagting and consulting capabilities at the maximum
security prison at Mt. Olive in Fayette County.

West Virginia University School of Medicine - Charleston
will ingal gppropriatetde-hedth technology a aconsulting Stea Davis
Correctional Facility, ajuvenile detention facility in Tucker County.

Marshall University School of Medicine
will providetechnol ogy to connect with thetel ecommuni cationssystem
which isalready in place in the Regional Jail System.
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Petitioners view, any expenditures conastent with the gatements of legidaiveintent in the budget digest
amount to an gppropriation. Thisargument suggestsamisgpprenenson regarding the nature of thefunds
that arethe subject of the budget digest. Thosefunds have been lawfully gppropriated through the means
established by theModern Budget Amendment. Theindusionof aniteminthebudget digest inreference
toamoregenardizedlineitemfoundinthebudget bill Smply doesnot operateto appropristemoney from
the gatetreasury withinthemeaning of atide V1, section 51 of the Congtitution of West Virginia: All funds
that are described in thebudget digest reference aspedific lineitem inthe budget bill, and itisthe passage
of that budget bill which condtitutes and effects an gppropriation under the mechanisms set forthinthe

Modern Budget Amendment. W.Va. Const. art. VI, § 51(1).

Petitionersfurther suggest that the budget digest process usurpsthe powers of the
Legdaureasawholeand the power of the Governor. In congdering this contention, we notethet, sulbject
only to the broad prescriptions contained in the Modern Budget Amendment and any specific requirements
enacted into law, thegovernor may submit the budget document and the budget bill withas much smpliaty
or complexity ashedeemsappropriate. Likewise, the Legidature may, through itsamendmentsto the
budget hill, insart asmuch detall asit deems gppropriate, subject only to the power of the Executiveto
removesomeof thedetail by veto™ and the prohibition againgt induding subjects of generd legidaionin

the budget.?

“W.Va. Congt. art. VI, § 51 (11).

#See Syl. Pt. 13, Dadisman v. Moore, 181 W.Va. 779, 384 SE.2d 816 (1988) (holding that
“the Legislature cannot amend general substantive statutes with budgetary language”).
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Asto possbleintruson upon the power of the Legidature, asawhole, it should be noted
that aample mgority of each house of the Legidature possessesinherent and plenary power to prescribe
by rule any procedure it deems appropriate for the consideration of the budget or budget bill inits
respective house,* and, by agreement with the other house, prescribe such rulesfor the resol ution of
differencesin legidation between the houses asit deems gppropriate. The Legidaturemay, by duly enected
law,” further require such detail in thebudget bill or budget document asit deems appropriate. In
addition, during the condderation of the budget in conference each house may, by mgority vote, indruct
the budget confereesgppointed by it to take, or refuseto take, such action asamgority of such houseshdl
direct. Findly, each housemay, by avote of haf itsmembers, refuseto adopt any proposed budget hill
without further and fuller explanation and debate such asfully satisfiesat least amgority of those dected

to each house.?®

Careful reflection onthereditiesof the budget-making processand itsacceptance by both
houses and by the Executive for nearly athird of acentury, lead usto believe that the instruments of
government mogt directly involved in the process have found what they deem to be asuitable baance
between the detail needed to support and justify appropriationsand the desired flexihility to allow the

government to functionwithin more broadly-gated lineitem gpproprigtions. Assuming that therespective

\W.Va. Const. art. V1, § 24.
®W.Va. Congt. art. VI, § 51.

*SeW.Va Cong. at. VI, §51(11) (requiring passage by magjority of memberseected to each
legidlative house for budget bills or supplemental appropriation bills).
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branchesfollow these proceduresfaithfully asthey have been deveopedinlaw andin practice, wecanfind

no basis to treat their considered judgments as outside the constitutional pale.

With reference to this Court’ s decision in Common Cause, Petitioners argue that the
budget digest has, inredlity, acquired theforce of law. 186 W.Va a 540, 413 SE.2d a 361. Pditioners
suggest that the budget digest process should be viewed as unlawful based on thefact that agenciesare
reguired to pend tharr dl otted funds cong stent with the recommendations contained in thebudget digest.
In Common Cause, we addressed this same argument in acknowledging that “executive branch
employees[may] fed peculiarly bound to follow its[budget digest] dictates” 1d. at 542, 413 SE.2d a
363. Rather than determining that this percaved obligation to fallow the suggestions st forth in the budget
digest devated the digest to * having the force and effect of law,” however, we emphasized the need to
follow the dictates of thebudget digest statute and its specific requirement that the digest “ must be
gpproved by mgority vote of aquorum of al the budget conferees pursuant to ameeting regularly called

after the passage of the budget bill.” 1d.

Thebudget diges, of itsown accord, cannot requirethe expenditure of fundsin themanner
suggestedtherein. Theagenciesarefreeto disregard thedigest datementsof legidativeintent regarding
their eermarked funds, with theunderstandabl e cavest that they will havetolater explaintotheLegidature
and the publicwhy they choseto disregard the purpos(s) for which the conferees committee sated such
fundswereto be utilized. Aswe exhorted in Common Cause, “the agency heads are not bound

in law to follow the dictates of the Budget Digest.” 186 W.Va. at 541, 413 S.E.2d at 362. In
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resoonseto Petitioners suggestion that the officers, offices, and agenciesmay fed congtrained to adhere
to thefunding suggestions contained in the budget digest, we condudethat thisisameatter withwhich the
executivebranch, not thisCourt, must dedl. Questionsinvolving percaived conflict betweenthelegidative
and executive branches are, by and large, political questions, which do not present issueswith which this
Court can, or should, concernitsdf. If the personsin charge of the executive branch, itsofficers, offices,
and agendies, chooseto adopt thefunding recommendations stated in the budget digest, wemust assume,
in the abbsence of evidenceto the contrary, that the responsible executives, inthar settled judgment and
discretion, have determined that such spoendingisinthebest interestsof thedtate. If, however, thesesame
entities choose to gpend the money for aternate useswithin the broad scope of the overdl purpose for
whichthefundswere gppropriated, thereisno legd impediment to that decison. Thoseagendesmud be
prepared, however, to defend their expenditures, both to thelegidative committeesand to the public, in

whose best interests we must assume they intended to act.

In short, we cannot agree with Petitionersthat the current use of the budget digest hasthe
“forceand effect of law” in violation of this Court’sholding in Common Cause. 186 W.Va a 538, 413
SE.2da 359, syl. pt. 2. Criticdly, alisingin the budget digest doesnot confer onthe Legidaure, onany
legidator, or onany other citizen, the ability to require, asametter of law, the expenditure of Satefunds
for thenarrower purpose st forth inthebudget digest. Not only istheexecutive office, officer, or agency
free to choose not to expend the money for the purpose stated in the budget digest, such entitiesare

amilarly freeto expend the gppropriation for another purposewithin the scope of the gppropriation, but
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diginct from the purpose st forth in the budget digest. Thisfresdom negates Petitioners contention that
the budget digest has the “force and effect of law.” 1d.

Although this Court previoudy conddered and rg ected in Common Cause the argument
that the budget digest processrunsafoul of the separation of powers provison found in atidleV, section
one of our congtitution, Petitionersraisethisissueagain. 186 W.Va. at 540, 413 SEE.2d at 361.
Petitionersrely on Sateexre. Barker v. Manchin, 167 W.Va. 155, 279 SE.2d 622 (1981), inwhich
we struck asunconstitutional provisionsof our Administrative Procedures Act” that empowered a
legidativerule-making review committeetovetorulesandregulationsvaidly promulgated by adminigrative
agenciespursuant to delegation of thelegidature srule-making authority. Id. at 178, 279 S.E.2d a 636.
Based onthefact that only the L egidatureisgranted the authority tolegidate, wehddin Barker thet the
Legidature could not del egate to acommittee the power to void or to amend adminigtrativerulesand
regulations. Only through thelegidature, asawhole, could such rulesand regulations be acted upon. 1d.
a 156, 279 SE.2d a 624, syl. pt. 2. Whilethe budget digest process, at aquick glance, might cause
someindividua sto concludethat acondtitutionaly-prohibited del egation of dutiesisoccurringwiththe
preparation of thedigest by asmall group of legidators, thiscontentioniseasily disproved. Whereas
condtitutiond infirmity resultedin Barker fromtheunlawful delegationto alegidativecommitteeof the
Legidature' s power asabody to legidate, in the case before us, there is no comparable wrongful
delegation of legidative power. Thisisbecausethe budget digest process doesnot ater the lawful

enactment, which isthe budget bill. Common Cause, 186 W.Va. at 540, 413 S.E.2d at 361. As

27See W.Va. Code §8 29A-1-1 to -7-4 (Repl.\Vol.1999).
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discussed above, the budget digest isonly thelegidative expression of how funds should be spent and not
amandate to spend satefundsin any way contrary to the enacted budget bill. Unlikethelegidative
committeein Barker, the conferees committeeinvolved in thebudget digest processhasno power to
render ineffective provisons of the budget bill enacted into law by thewhole Legidature. Consequently,
thereisno proscribed delegation of legidative authority. Becausethe budget digest smply and expresdy
setsforth thejudgment of the conferees committee on what the L egidatureintended and because that
judgment expresdy lackstheforce and effect of law, thereisno violaion of the principles of Barker as

aresult of adhering to the legidlatively-created budget digest process.

Having rgjected Petitioners condtitutiond clamsrooted intheviolation of theModern
Budget Amendment and finding it unnecessary to discussat length the related concernsrooted in the
separation of powersprovision,®we proceed to consider whether the budget digest isbeing prepared

condgent with thedictates of Wes VirginiaCode § 4-1-18 and this Court’ sholdingsin Common Cause,

C. Statutory Concerns

Because the funds which are the subject of the budget digest have aready been appropriated
through the enactment of the budget bill, no separate rdification by ather the Legidature or the governor
IS required.
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Our upholding of the budget digest processin Common Cause® was expresdy rooted
In our determination that the* Budget Digest prepared by the Conferees Committee on the Budget does
not have the force and effect of law.” 186 W.Va. at 538, 413 S.E.2d at 359, syl. pt. 2, in part.
Notwithstanding our upholding of thebudget digest process, weexpressed concerntheat the potentia for
abuses of power which underlie the process could result in aruling by this Court finding the process
uncondtitutional .* Based on these concerns, weimposed thefollowing limitations on the budget digest
process in Common Cause, which we again emphasi ze:

The Budget Digest must be approved by the entire Conferees
Committee on the Budget at aregular meeting scheduled in the normal
course of business and open to the public.

In order that officersin the executive branch not be confused
concerning the nature of the Budget Digest, the Budget Digest must
be dlearly marked with anaticethat the document hasbeen prepared by
the Conferees Committee on the Budget and that the Budget Digest
does not have the force and effect of law.

In order for the Budget Digest to conform to the requirement
of W.Va Code, 4-1-18[1969], which directs the Conferees Committee
ontheBudget to prepareadigest or summary" of the budget, thefinance
committees, their chairmen, or the subcommittee chairmen must have
memorandaof the negotiations, compromises and agreementsor audio
recordings of committee or subcommittee meetingswherevoteswere
taken or discussons had that subgtantiate the materid whichisorganized
and memorialized in the Budget Digest.

®Petitioners’ theory in Common Cause wasthat the process underlying the budget digest’s
preparation amounted to an improper delegation of the Legidature sbudget-making authority to afew
sdect and powerful legidators. Acknowledging thet the casewould be open and shut if the budget digest
“had theforce and effect of law,” we refuted this contention stating “ that the Budget Digest does not
serveto dter or amend the enacted budget bill.” 186 W.Va a 540, 413 SE.2d at 361 (citing Heckler
v. McCuskey, 179 W.Va. 129, 365 S.E.2d 793 (1987)).

MWhilewe upheld the use of the budget digest in Common Cause as“ preferableto available
dternatives,” weemphas zed theneed for utilizing “ gppropriate procedurd protections’ to permit the
continued use of the digest. 186 W.Va. at 542, 413 S.E.2d at 363.
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186 W.Va. at 538, 413 S.E.2d at 358, syl. pts. 3, 4, 5.

In chalenging the gpplication of the budget digest Satutein this case, Petitionersdam thet
thedigest condtitutesmorethan a“summeary” of thebudget bill, inviolaion of the Satutory language. We
suggest thet acareful reading of West VirginiaCode § 4-1-18 contemplatesthat the budget digest should
be morethan amere“summary” of thebudget bill. Asaresult of viewing thebudget digest legidationin
thislimited fashion, Petitioners misunderstand the scope and purpose of West VirginiaCode § 4-1-18.
That statute requires the preparation of:

a digest or summary of the budget bill containing detailed

information similar to that included in the budget document

submitted to the Legislature by the governor but including

amendments of legidative committees, and as finally enacted

by the Legidature.

W.Va Code § 4-1-18 (emphasssupplied). Theitalicized language makes dear thet the document to be
prepared following the budget bill’ spassage isnot amere” summary,” but rather adigest containing
“detaledinformation” thet representstheactionsduring thesesson of “legidativecommittees’ prior tothe
enactment of the budget bill. Having examined the sample budget digest filed asan exhibit inthiscase, we

cannot concludethat theform adopted by the budget conferees committeein that indanceisoutsdethe

type of instrument contemplated and intended by West Virginia Code § 4-1-18.

Petitioners also assart that the requirements this Court imposed upon the Legidature

through our decision in Common Cause are not being met. Specifically, Petitioners aver that the
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Legidature hasfailed to comply with the requirement that the budget digest should be supported by
sufficient documents or audio recordings to memoridize the negotiations which result in satements of
“Legidativelntent” included inthebudget digest. Despite Petitioners claim to thiseffect, therecord
submitted to this Court does not subgtantiate thisaverment. Accordingly, we haveno bassfromwhichto
condudethat the Legidatureisfailing to comply with thedirectivesof thisCourt regarding record making

and keeping.

With regard to Petitioners claim that the open meetingslaw has been violated in the
processof preparing and publishing thebudget digest, therecord before usdoes not justify afinding inthat
regard.®* We do caution that care should be taken to ensure that no such violations should occur in

connection with the process of preparing the budget digest.

We now addressaserious concern. Petitioners claim that matters extraneousto the
ddliberationsof thefinance committeesor suib-committeesand the conferees committee havebeen induded
inthe digest under the rubric of “ Legidative Intent.”* From the record inthis case, wetakenotice of a
practice that gppearsto go beyond theintent underlying West VirginiaCode 8 4-1-18. The practiceto
whichwerefer istheindusonin the budget digest of itemsunder the heading of “Legidaive Intent” thet
were not the subject of congderation by the respectivelegidative committees or the conferees committee

during the legidative session and at least contemporaneous with the final legidative enactment

M\\eacknowledgethat the L egid ature vehemently deniesthat any such violationshave occurred.
¥See supra note 20.
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of thebudget bill. Specifically, the record documents that subsequent to the legidative enactment
of the budget bill legidators have been permitted to specify pet projectsin their respective districts,
ranked by preferences of oneto ten, which might beincluded in the budget digest despite the fact that
the legidative committees or conferees committee did not consider these specific requests prior
to the final legidative enactment of the budget bill. West Virginia Code § 4-1-18 envisionsthe
incluson in the budget digest of “ detailed information Smilar to that included in the budget document
submitted to the L egidature by the governor but including amendments of legidative committees and as
finally enacted by the Legidature.” W.Va. Code § 4-1-18 (emphasis supplied). Based on this
datutory language, we hold thet afair reading of West VirginiaCode 8 4-1-18, contemplates and requires
that themateria contained in the budget digest under the heading “ Legidative Intent” must have beenthe
ubject of discusson, debate, and decigon prior tofind legidative enactment of thebudget bill, either within
thelegidative committess or sub-committees of the repective housesto which the budget hill, or partsof

it, have been committed, formally or informally, or within the conferees committee.

We undergtand thét the actud budget digest will be prepared, with the help of seff, after

the extreme pressures of the legidative sesson shdl have passed. See Common Cause, 186 W.Va a

BWenotethat during oral argument of this matter, counsel appearing for alegidative officer
indicated that some entriesin the budget digest may have become so routine that no notation of their
discussonmight befoundinaparticular year, such entrieshaving been adopted smply as* understood” --a
practiceof carrying amountsover from prior budget years. Under our holdinginthiscaseand thisCourt's
earlier decisonin Common Cause, some notation or record, in print or audio format, should be made
during the current consideration of the budget and beforeitsfinal legidative enactment in order to
fully comply with our interpretation of West VirginiaCode § 4-1-18 and the holdings of Common Cause.
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3, 413 SE.2d & 364. The continued goprova of the budget digest processwill be better assured if care
IS taken to record in one acceptable fashion or another, the discussion, debate, and decision which
ubgtantiatestheincluson of aniteminthebudget digest and that such discussion, debate, and decison
occurred prior to thefinal enactment of the budget bill. See Common Cause, 186 W.Va. a 542, 413
SE.2da 363. Only through careful and ddliberaterecord making can theuse of the budget digest process

continue to be viewed as both legitimate and lawful >

Inthis Court’ scongdered opinion, it would be prudent for the conferees committeeto teke
careto both record and maintain documentation that demongratesthat therequirements st forth herein
arebang met. Wearenot unmindful of Petitioners suggestion that thetemptation for abuse of the digest
process gopearsborneout by thefact that thosein pogtionsof particular respongbility and power inether
house may be stearing Sgnificant funding towards projects or intereststhet benefit their condtituentsthrough
thebudget digest. Notwithstanding the counter argumentsthat Respondentsrai se concerning theinherent
netureof power withinthelegidativeprocess theseindications of favoritism expredy vdidatetheinquiries
necessitated by the petition brought herein. Our holding today, requiring that the contents of the budget

digest must have been the subject of discusson, debate, and decison prior tofind legidative enactment of

ANe gppreciatetha matters may arise after enactment of the bill which invite or justify comment
by responsiblelegidators. Such matters might include agubernatorid veto or reduction of an account
without subsaquent legidativereconsderation of theexecutiveaction. Whilelegidaors likedl atizens are
freeto mekeremarkson theseilludrative metters, such commentsare not apart of thebudget digest,” as
prescribed by West Virginia Code § 4-1-18.
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thebudget bill, should beespecidly and faithfully observed with respect to budget digest expressonsof

legidative intent recommending expendituresin specific localities or for obviously local projects.®

Pdtitionersperformed avaid and important serviceto thissaethroughther vigilant efforts
toinvestigatethe practicesrd ated to the budget digest process. Whilethe Legidature and the Executive
gppear to view thebudget digest process as both anecessary and functionad method of performing their
repective dutiesrdative to the budget, substantia care must be taken to adhere to the protectionsfirst
announced in Common Cause upon which we expand today. Only through such adherence can the

budget digest practice continue to be upheld.

D. Transfer of Legislative Appropriations - “098 Account”

Petitioners chalengethe practice, under recent budget bills, of authorizing alegidative
officer to causethetrandfer of legidative gppropriationsto the executive, particularly, the governor’ scvil
contingent fund.® SeeW.Va Code§5-1-18. Under aticle V1, section 51 of the State condtitution, the
governor isrequired toincludein hisbudget such sumsof money aseach house of the L egidaurerequires
for its expenses, and may not reduce that sum. See Sate exrel. Brotherton v. Blankenship, 158
W.Va 390, 214 SE.2d 467 (1975) (holding that under atideV, section 1 of State condiitution, governor

may not reduce the amounts gppropriated by Legidaturefor itsinternd operations). Upon gppropriation

$See W.Va. Const. art. 10, 88 6, 6a.

*Pdtitionersrefer to thistransfer mechanism asinvolving the“ 098 account.” We note, however,
that the accurate account reference is fund 0105, activity 098.
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through thefind legidative enactment of the budget bill, the gppropriaionsfor the Legidaureare exempt

from the veto power of the Governor. Seeid.

Included in the classification of gppropriationssaction of thegenerd provisonstitleof the
budget bills enacted in 1998, 1999, and 2000% is the following proviso:

And provided further, That upon written request of the spesker of the

house of ddegates, theauditor shal transfer within the generd revenue

fund amountsfromthetota gppropriations of the house of delegatesto

other agencies, boards or departments. . . .
Pursuant to that purported authority, the speaker of the house requested, and the auditor did effect a
transfer of $1,250,000in 1998, and $600,000in 1999, from the House of Delegates appropriation tothe
governor’ saivil contingent fund. The fundswhich werethe subject of these trandferswere gppropriated
totheHouse of Ddegatesexdusvdy for theexpensesof that body, under the specid protectionsafforded

legidative appropriations by the Constitution. We note that the transfers at issue here have been

accomplished and the monies expended by the governor.

This Court takes natice of the passage and gpprova by the governor® of Enrolled House
Bill 2385, which took effect upon its passage on February 23, 2001, expressy disavowing the authority
of theauditor to make such trandersin thefuture a the request of officersof ather house of the Legidature,

ether by theaction of an officer of such house or by any meansother than abudget bill or supplementary

371998 W.Va. Actsch. 6 at 47: 1999 W.Va. Actsch. 7 at 37: 2000 W.Va. Acts ch. 10 at 68.
#¥Governor Bob Wise approved the bill on March 5, 2001.
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gopropriaion. Inlight of theexerciseby the Legidatureand governor of their power to makeand gpprove
law in this regard, prohibiting such transfers, we consider the issue moot until and unless such
authority isagain asserted. Based on the passage of House Bill 2385, we determinethat the practice
of tranderring fundsfrom alegidaive expense account to an executive department account by means other

than abudget bill or supplementary gppropriation requires no further action by this Court.

Based on the foregoing, we grant amoulded writ of mandamuswhich requires the
Legidauretoonly indudeas part of the budget digest information that has been the subject of discussion,
debate, and decigon prior tofind legidative enactment of the budget bill. Basad on our decison to goply
the holding herein on aprospective basisonly, we deny Petitioners request for an award of attorneys
fees.®* The Clerk of the Court is hereby directed to issue the mandate for this case forthwith.

Writ refusedin part and
granted as moulded.

¥See Jate ex rel. West Virginia Highlands Conservancy, Inc. v. West Virginia DEP,
193W.Va 650, 458 S.E.2d 88 (1995) (discussng whenatorney’ sfeesmay beawarded in mandamus
actions).
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