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ThisCourt should moreclosdy re-eva uateitsearlier decisonin Robinsonv. Charleston
Area Medical Center, Inc., 186 W. Va. 720, 414 S.E.2d 877 (1991), whichinmy view falled to discern
obviouscondtitutiond infirmitiesinthe$1 million cgpimpasad by W. Va Code § 55-7B-8 on non-economic
damagesawarded in medical mapracticecases. Thedatutefailsto passcondtitutional muster on a least two

grounds.*

Hr4, thelimitation on non-economicdameagesdeniesequd protectionby discriminatingamong
tort victimsin such way asto deny recovery to themost egregioudy injured. TheRobinson Court prefaced
itsanalyssof theequd protection chalengeto W. Va Code § 55-7B-8 by Sating thet “‘[&] Satutory limitation
on [acommon-law measure of ] recovery issmply an economic regulation, which isentitied towidejudicia

deference’” 186 W. Va at 729, 414 S.E.2d 886 (quoting Etheridge v. Medical Center Hosp., 237 Va

'Appdlant, aswell asamicuscuriae The Association of Trid Lawyersof America, aso present
apersuasveargument thet 8 55-7B-8 runsafoul of theright to ajury tria provided by Artidelll, 8§ 13 of
the West Virginia Constitution. See, e.g., Lakin v. Senco Prod., Inc., 987 P.2d 463 (Ore. 1999)
(invaidating $500,000 cap on noneconomic damages based upon interference with conditutiond right to
trid by jury); Sofiev. Fibreboard Corp., 771 P.2d 711 (Wash. 1989) (finding that statutory limit on
compensatory noneconomic damagesviolated state condtitutiona righttotria by jury). But, asgppellee
rightly pointsout, the present caseinvolvesagtatutory cause of action for wrongful degth, which fals
outsde theambit of this congtitutional provison. See Smmsv. Dillon, 119W. Va. 284, 193 SEE.2d
331 (1937) (halding that Artidelll, § 13 does not guarantee the right to trid by jury in any drcumstance
where it did not exist at common law), overruled on other grounds, State Road Comm’'n v.
Milam, 146 W. Va. 368, 120 S.E.2d 254 (1961).
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87,99, 376 S.E.2d 525, 531 (1989)). Several state courts have, however, recognized that theright to
recover for persond injury isasgnificant substantiveright requiring goplication of intermediate scrutiny or
equivalent approaches. See, e.qg., Soilker v. City of Lincoln, 469 N.W.2d 546, 548 (Neb. 1991);
Hanson v. Williams County, 389 N.W.2d 319, 325 (N.D. 1986); Heath v. Sears, Roebuck & Co.,
464 A.2d 288, 295 (N.H. 1983). | would havethis Court overrule Robinson onthis point and join those
jurisdictionsthat gpply ahelghtened leve of equa-protection scrutiny to satutory limitationsontheright of
injured personsto recover tort damagesfrom otherwiseligble parties. Specificdly, the Court should gpply
intermediate scrutiny, whereit must be shown that the chalenged legidation issubstantidly related to the
achievement of animportant governmentd interest. See Paynev. Gundy, 196 W. Va. 82, 468 SE.2d 335
(1996) (applying intermediate scrutiny to gender discrimination case); Israel by Israel v. W. Va.
Secondary School s Activities Comn n, 182 W. Va. 454, 388 S.E.2d 480 (1989) (same); Shelby J.S
v. GeorgelL.H., 181 W. Va. 154, 381 SE.2d 269 (1989) (gpplying intermediatelevel of scrutiny to case

involving illegitimacy).

Under such andlyss, itisinconcaivablethat § 55-7B-8 would passconditutional muder. As
other courts have observed, gatutesimposing a* one-szefits-dl” limitation on damages (economic or non-
economic) creete classfications based upon severity of injury, and then proceed to pendizethosewho are
more serioudly injured by denying them compensation beyond the statutory limit:

[ T]he burden imposed by [astatute limiting non-economic damagesin

medical malpractice cases] on the rights of individuals to receive

compensationfor seriousinjuriesisdirect and concrete. Thehardshipfdls

most heavily on those who are most severdy mdtrested and, thus, most

desarving of relief. Unlikethelessseverdy injured, whorecaivefull andjust

compensation, thecatagtrophicaly injured victim of medical mapracticeis
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denied any expectation of compensation beyond the statutory limit.
Moreover, the Satute operatesto the advantage not only of negligent hedith
care providers over other tortfeasors, but of those hedlth care providerswho
are most irresponsible.

Moorev. MobileInfirmary Assn, 592 So. 2d 156, 169 (Ala. 1991) (emphasisinorigind). The Supreme
Court of New Hampshire echoed this reasoning, noting that

[i]tisclear that the cap on damagerecovery distinguishesnot only between
mdpracticevictimsand victimsof other torts but dso“ between mdpractice
victimswith noreconomic losses that exceed $250,000 and those with less
egregious non-economic losses.” . .. We agree with the North Dakota
Supreme Court that

“the limitation of recovery does not provide adequate
compensation to patients with meritorious clams, on the
contrary, it doesjust the opposite for the most seriously
injured daimants. It doesnothing toward thedimination of
nonmeritorious claims. Restrictions on recovery may
encourage physciansto enter into practiceand remainin
practice, but do so only at the expense of clamantswith
meritorious claims.”

Arnesonv. Olson, 270N.W.2d [125,] 135-36 [(N.D. 1978)]. Itissmply

unfair and unreasonableto imposetheburden of supporting themedica care

industry solely upon those persons who are most severely injured and

therefore most in need of compensation.
Carson v. Maurer, 424 A.2d 825, 836-37 (N.H. 1980) (citation omitted); see also Best v. Taylor
Mach. Works, 689 N.E.2d 1057, 1069-78 (I11. 1997) (holding that $500,000 limit on noneconomic damages
violated congtitutiond prohibition against specid legidation, because, inter alia, “the gatute discriminates
between dightly and severdy injured plaintiffs, and aso between tortfeasorswho cause severeand moderate
or minor injuries’); Smith v. Schulte, 671 So. 2d 1334, 1336-44 (Ala. 1995) (finding that statute limiting
theamount recoverablein awrongful desth action againgt ahed th care provider to $1,000,000 violated the

equal protection guarantee of the Alabama Constitution).
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| agreefully with Chief Justice Bird' sdissent in Fein v. Permanente Medical Group, 38
Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368 (en banc), where she stated:

Thereisnologically supportable reason why the most severely
injured mal practice victims should be sngled out to pay for socid rdief to
medicd tortfeasorsand their insurers. Theideaof preserving insurance by
imposing huge sacrificeson afew victimsislogicaly perverse. Insuranceis
adevicefor goreading risksand cossamong large numbers of peoplesothat
no one person iscrushed by misfortune. . .. Inastrangereversd of this
principle, the statute concentrates the costs of theworst injurieson afew
individuals.

38Cd. 3da 173,211 Cd. Rptr. at 393-4, 695 P.2d at 689-90 (Bird, C.J,, dissenting). Accordingly, given
the obviousexigence of dternativesto § 55-7B-8 that imposefar lesshardship on themogt egregioudy injured
victimsof medical mdpractice, | wouldfind thet thestatute violatestheequd protection guarantees contained
inArtidelll, 8 10 of the West Virginia Conditution, aswell asthe prohibition againgt specid legidation st

forthin ArticleV, 8 39.

For amilar reasons, the satuted sorunsafoul of the” certain remedy” provison containedin
Articlelll, 817 of theWest Virginia Condtitution. In Robinson, the Court rejected thisreasoning, finding
that 8§ 55-7B-8 was constitutional under the test previoudy formulated in syllabus point 5 of Lewisv.
Canaan Valley Resorts, Inc., 185 W. Va. 684, 408 S.E.2d 634 (1991):

“When legidation ether subgtantidly impairsvestedrightsor ssverdy
limits existing procedura remedies permitting court adjudication, thereby
implicating the certain remedy provision of articlelll, section 17 of the
Congtitution of West Virginia, the legidation will be upheld under that
provisonif, firg, areasonably effectivedternaiveremedy isprovided by the
legidation or, second, if no such dternative remedy isprovided, the purpose
of the dteration or repedl of the existing cause of action or remedy isto
diminateor curtall adear socid or economic problem, and the dteration o



reped of the existing cause of action or remedy is areasonable method of
achieving such purpose.”

Syl. pt. 3, Robinson, supra (quoting Lewis). As one commentator has correctly perceived, the
Lewis/Robinson approach doesno morethan*imposeaminima ‘ rationality requirement’ onthe sate
legidatureto judtify thediminishment of thecommon law remedy.” Jennifer Friesen, Sate Condtitutional

Law § 6-3(c)(1), at 358 (2d ed. 1996).

In my estimation, the present standard does not give proper heed to the important
condtitutiond interestsat sakewhen an existing remedy issubgtantiadly atered by theLegidature. Instead,
the proper sandard thet should beemployed inthiscrcumstancerequiresthet such redtrictivelegidaion must
either provide aquid pro quo or reasonable alternative remedy, or it must be shown that abolishment or
modification of the subgtantive right isrequired in order to achieve an important public objective, and the
means chosen by the L egidature must be substantialy related to achieving that purpose. See Smithv.
Department of Ins., 507 So.2d 1080, 1088-89 (Fla. 1987) (per curiam) (invaidating $450,000 cap on
noneconomic damagesrecoverablein tort based upon Horida s condtitutionad guarantee of accessto court
for redressof injury, where* overpowering public necessity” not demonstrated); Kansas Malpractice
Victimsv. Bell, 757 P.2d 251, 262-64 (Kan. 1988) (finding that $1 million limit on medical mapractice
recovery, with $250,000 cap on noneconomic damages, offended congtitutiona right to*“remedy by due
course of law,” where no quid pro quo provided); seealso Sateex rel. Oatl v. Sheward, 715 N.E.2d
1062, 1092 n.14 (Ohio 1999) (suggesting that helghtened scrutiny would begpplied todamthat cap violated

due course of law provisionif it werefound that right to jury trial wereimplicated). | would overrule



Robinson and its precursors on thisissue, and, a thevery least, remand the present case for the deve opment

of afactual record pertinent to determining whether § 55-7B-8 passes scrutiny under this revised standar

The Court inthiscase has chosen to ignore these deficiency in Robinson, and indteed retreat
behind the doctrine of stare decigs. Whilethis Court obvioudy has an indtitutional respongbility to be
conggentinitsenundation of thelaw, it should never be deterred from rectifying previous erorsthat implicate
significant personal rights:

“Nolegd principleisever settled until itissettledright. . . . ‘Wherevitd and

important public and private rights are concarmed, and the decisonsregarding

them areto have adirect and permanent influence upon al futuretime, it

becomesthe duty aswel astheright of the court to condder them carefully,

and to permit no previous error to continue, if it can be corrected.’”

Szemorev. State Workmen's Compensation Comm'n, 159 W. Va. 100, 108, 219 S.E.2d 912, 916
(1975) (citation omitted). Moreover, wherethe pertinent question involvesadetermination of the scope of
the protections set forth in our state condtitution’ s Bill of Rights, the Court should never be deterred from
ultimately reaching the correct result. See Frey v. United Sates, 421 U.S. 542, 559, 95 S. Ct. 1792,
1801, 44 L. Ed. 2d 363 (1975), (Marshdl, J., dissenting) (“important decisonsof conditutiond law arenot

subject to the same command of Sare decissas are decisons of datutory questions’) (citations omitted).

For the foregoing reasons, | respectfully dissent.?

*The mgjority has chosen to address the issue of whether atorney’ s fees and costs may be
recovered wherethe jury’ sverdict exceedsthe cap. Whilel believethat the cap on non-economic
damagesgives defendants anincentiveto beintranggent and drive up the cogts of litigationin an effort to
dissuade plaintiffsfrom pursuing legitimate claims, and would therefore permit plaintiffsto recover

(continued...)



?(...continued)
reasonable attorney’ sfeesand costswhen ajury awardsthe maximum amount permissible under thecap,
thisissuewas never presented to the court bdlow. Ashasfrequently been emphasized, “[t]his Court will
not passon anonjurisdictiona question which hasnot been decided by thetrid court inthefirg ingtance”
Syl. pt. 2, Sandsv. Security Trust Co., 143 W. Va. 522, 102 S.E.2d 733 (1958). Consequently,
suchissue should not have been addressed by this Court, and its present treetment is nothing morethan
dictum.



