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| believethat the $1,000,000.00 “cap” imposed by W.Va. Code, 55-7B-8 [1986] isa
patent violation of the equal protection and certain remedy provisions of the West Virginia
Condtitution. Thisdiscriminatory statutearbitrarily treatssmilarly situated personsdifferently and
unfairly, and often deprives severdy injured plaintiffsaremedy by due course of law. A plantiff whois
injured by the negligence of anyonecther thana“hedth careprovider” cancollect hisor her full damages
asawarded by ajury -- but aplaintiff whoisinjured by the negligence of a“hedth care provider” cannot.
Why should hedlth care providers get more protection for their cardlessnessthan othersdo asavehicle
driver, homeowner, or provider of other professional services?

| would again revigt the congtitutionality of W.VVa. Code, 55-7B-8, and invaidatethe
statute.

Marjoriel. Verbawas, by dl accounts, generdly of good hedlth for a68-year-old woman.
However, she occasondly had problemswith “reflux,” where the someach contents flow backwards up
intotheesophagus. M ogt everyone hasexperienced this* heartburn” during ther lifetime; it wasamore
routine problem for Ms. Verba.

Ms Verbaconsulted with defendant David A. Ghaphery, and wastold that surgery might

help her problem. Shewas admitted to ahospita for laproscopic surgery to correct the reflux problem.
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During the surgery, the doctor would lift her ssomach, and wrap aportion around the esophagusto cregte
anatural valve that would stop the stomach’ s contents from back-flowing into the esophagus.

Surgery was performed on February 21, 1996, and Ms. Verbaremaned in the hospita
for 4 daystorecover. Ms. Verbahad nauseaand vomiting, alow gradefever, and would not egt. Prior
to her discharge, oneof her daughters spokewith Dr. Ghaphery by phoneto tell the doctor she and her
gder did not fed tharr mother wasready to gohome, mainly because shewas not holding her food down.
Dr. Ghephery screamed a her, and told her that her mother was okay to go home. Dr. Ghaphery did not
return to the hospital to check on Ms. Verba, and she was discharged at 6:00 p.m.

Within 10 hours of her discharge, 5 days after her surgery, Ms. Verbawasdead. An
autopsy found an8-millimeter lacerationin thestomach causad by asurgicd indrument during surgery. The
gomach’ s contents segped into the peritoneum cauaing peritonitisand septic shock which killed Ms Verba

A mistakehagppened during surgery; ajury concluded thet the mistake congtituted medicd
malpractice, and that Ms. Verbadied as a resullt.

Thejury awarded $300,000.00 for physicd pain, menta pain, and lossof enjoyment of
life; $21,000.00 for medical and funerd bills, and $2,500,000t0 the beneficiaries of the estate for those
items st forth in thewrongful death statute, W.Va. Code, 55-7-6. Thetrid court reduced the verdict to
$1,020,510.51, because of the medical malpractice cap contained in W.Va. Code, 55-7B-8.

An economist, on behalf of the plaintiff-appellants, recently calculated that the
$1,000,000.00 cap established in 1986 has apresant day vauein theyear 2000 of only $624,898.00, due

to the eroding effects of inflation.



This Court ruled in Robinson v. Charleston Area Med. Ctr., 186 W.Va. 720, 414
SE.2d 877 (1991), that themedica md practice cap on damageswas condtitutional. However, the recent
trend has been to find medical malpractice caps, and/or tort reform legidation in general, to be
uncondiitutiond.! ThisCourt should join that trend and find W.Va. Code, 55-7B-8 to be uncondtitutiond.

The defendants contend that the medica ma practice cap is necessary to keep the costs
of medicd ligbility insurancereasonadle. When agtatute purportsto mitigateacertain, perceived problem
-- like unreasonably high medicd md practiceinsurance premiums-- itisnot rationd for thelegidatureto
impose the burden of fixing that problem on aparticular dass, when many other factors contributeto the
problem. “The Statemay not rdy on aclassfication whoserdaionshipto an assarted god isso atenuated
asto render the digtinction arbitrary or irrational.” City of Cleburne v. Cleburne Living Center, 473
U.S.432, 446, 105 S.Ct. 3249, 3258, 87 L .Ed.2d 313, 324 (1985). Itisthereforeirrationa toimpose
upon people severely injured by onedoctor’ smistakethe burden of reducing, by someimmeasurable
amount, dl doctors medicd mdpracticeinsurance premiums. Thisisparticularly sowhen -- asdetalled
below -- many other factors contribute more significantly to higher premium costs.

In Robinson this Court concluded that themedica ma practice cap did not violatethe

Equa Protection Clause of theWest Virginia Congtitution, Article 11, section 10. Inreaching this

'See Arneson v. Olson, 270 N.W.2d 125 (N.D. 1978); Sith v. Department of. Ins., 507
S0.2d 1080 (Fla. 1987); Lucasv. U.S, 757 SW.2d 687 (Tex. 1988); Sofiev. Fibreboard Corp.,
112 Wash.2d 636, 771 P.2d 711 (1989); Condemarin v. Univ. Hosp., 775 P.2d 348 (Utah 1989);
Branniganv. Usitalo, 134 N.H. 50, 587 A.2d 1232 (1991); Smithv. Schulte, 671 So0.2d 1334 (Ala.
1995); Knowlesv. United States, 544 N.W.2d 183 (S.D. 1996); Best v. Taylor Machine Works,
179111.2d 367, 689 N.E.2d 1057 (1997); Martinv. Richey, 711 N.E.2d 1273 (Ind. 1999); Lakin v.
Senco Prod., Inc., 329 Ore. 62, 987 P.2d 463 (1999); Sate ex rel. Ohio Academy of Trial
Lawyersv. Sheward, 86 Ohio St.3d 451, 715 N.E.2d 1062 (1999).
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conclusion, wecitedto the proposition that economic regulationsareentitled “widejudicid deference.”
186 W.Va a 729, 414 SE.2d a 886. | dissgreewith thisuse of the propostionintheingant case, and
believethat the right to recover persond injury damagesisadggnificant substantive right requiring the
application of some higher, perhapsintermediate, scrutiny. See, eg., Soilker v. City of Lincoln, 238
Neb. 188, 192, 469 N.W.2d 546, 548 (1991); Hanson v. Williams County, 389 N.W.2d 319, 325
(N.D. 1986); Heath v. Sears, Roebuck & Co., 123 N.H. 512, 524, 464 A.2d 288, 294-95 (1983).
Theintermediate scrutiny test isutilized when legidation subgtantidly related to the achievement of an
important governmenta interest hasbeen chalenged. See Paynev. Gundy, 196 W.Va. 82, 468 SE.2d
335 (1996).

In the recent opinion of Sate ex rel. Ohio Academy of Trial Lawyersv. Sheward,
86 Ohio S.3d 451, 715 N.W.2d 1062 (1999), the Ohio Supreme Court struck down agroup of Ohio
datuteslimiting damages finding that it violated the tate’ sequa protection and due processclauses. The
Court stated:

Weareunabletofind. . . any evidenceto buttressthe proposition that

thereisarationa connection between awards over [the cap] and

madpracticeinsuranceraes. Thereisevidenceof the converse, however.

The Supreme Court of Texasfound no relationship between insurance

rates and the cap, citing an independent study that showed that lessthan

.6 of dl daimsbrought were for more than $100,000. Lucasv. United

Sates, (Tex. 1988), 757 SW.2d 687, 691. According to three amici

arguing againgt the statute’ s constitutionality, a 1987 study by the

Insurance Service Organization, the rate-setting arm of the insurance

industry, found that the savings from varioustort reforms, includinga

$250,000 cgp on non-economic damages, were” margind to nonexigtent.”
86 Ohio S.3d a 486, 715 N.W.2d a 1092 (citations omitted). Relying on thisfinding, the Ohio Court

applied ahigher degree of andyssto the cap on damagesand found that it was“irrationad and arbitrary
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toimposethecodt of theintended benefit to thegenerd public soldy upon adasscongging of thosemost
severdy injured by medica mdpractice,” and that any cap on damageswas" uncondtitutiona becauseit
does not bear areal and substantial relation to public health or welfare and further becauseit is
unreasonable and arbitrary.” 86 Ohio. St.3d at 486, 715 N.W.2d at 1092.

Ohioisnot theonly stateto find thet it violated equa protection guaranteestoimposea
“cgp’ ondamages. The Alabama Supreme Court ruled its statute capping medica md practice dameages
unconditutiond, ating to agudy by the United States Generd Accounting Office that concluded thet the
connection between persond injury damage caps and the totd cost of hedth careisremote. Moorev.
Mobilelnfirmary Assn., 592 So0.2d 156 (Ala. 1991). New Hampshire, using anintermediate level of
scrutiny, aso found its statute uncongtitutiona. See Carsonv. Maurer, 120 N.H. 925, 424 A.2d 825
(1980); and Brannigan v. Usitalo, 134 N.H. 50, 587 A.2d 1232 (1991).

| believethat by balancing the direct and pal pable burden placed upon catastrophicaly
injured vicims of medical md practice agang the indirect and soeculative benefit that may be conferred on
society, W.Va. Code, 55-7B-8 isan unreasonable exercise of the state’ spower. See Moorev. Mobile
Infirmary Assn., 592 So.2d at 157. | therefore believe that the mal practice cap violates our the equa
protection guarantees of the West Virginia Constitution.

| ds0 believe that the md practice cgp violatesthe* certain remedy” provisonsof Article
[11, Section 17 of the West Virginia Constitution, that states:

Thecourtsof thissate shdl be open, and every person, for aninjury done

to him, inhisperson, property or reputation, shal haveremedy by due
course of law.



Thetest announced in Robinson for determining whether legidation violatesthe* certain
remedy” clauseisatwo-gep process. Firg, the proponent of the gatutemust demondrate the existence
of a“dear sodd or economic problem” which requiresthedteration of somecommon law right or remedly.
Second, thelegidative change of the common law right or remedy “must be a reasonable method of
eliminating or curtailing the* clear socia or economic problem[.]’” Robinson, 186 W.Va. at 728, 414
S.E.2d at 885.

Thereisnot now, nor hasthereever been, aclear “socid or economic problem” arisng
frommedicd mdpracticein West Virginia. Aninsurance company’sary thet it isloang money ismore
likely anadmission of poor businesspractices, not adear socid or economic problem. Anaticeby Barry
Hill, “Ponzi RidesAgain: The PIE Mutua Story,” WNMTLA Advocate (Fall 1998), details how one
medical md practi ceinsurancecompany lost money, and subssquently folded, for reasonsthat had nothing
to do with low premium rates or high medical malpractice lawsuit verdicts.

In 1997, PE Mutud sold medicd mdpracticeinsuranceto 15,000 policyholdersin nine
dates incdudingWest Virginia In December 1997, an Ohio judge placed the company inreceivership,
dedaring thecompany to behope esdy insolvent with daimsexceeding assatsby $275million. TheOhio
Department of Insurancefound, during PIE’ sliquidation, that PIE had an $11.6 million payrall for 150
employees, an average of morethan $77,000.00 per employee. Sdaries consumed 25% of dl premiums
paid by PIE sinsured physicians, sdaries 4.5 timesthe nationd average. Travel expenseswere $2.6
million -- 4.7% of premiums -- an average of $17,000.00 per employee.

FHvemonthsbefore PIE wasliquidated, the company gave$11.8 milliontothreeof itstop

executives. Of $6.1 million received by the CEO, $92,000.00 went to acettle purchasefrom amember
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of the CEO' sfamily, $95,000.00waspaid to MGM Gaming, and $30,000.00 wert to RIO Casino. And
the bonuses didn’t stop there.

The CEO’ s son, who was the vice president of marketing, got an $8,000.00 sdary
advancefromPIE -- an advancethat was never repaid. The CEO’ ssecretary got a$48,000.00 sdary
bonus; one vice president got a$264,000.00 bonus, another a$160,000 bonus. An accountant got an
extra$132,000.00, whilethe assstant controller got $67,000.00. Meanwhile, thevice presdent of dams
had a $350,000.00 loan forgiven.

Not al themoney went into the pockets of employees. From 1992 until 1997, PIE paid
$1.4milliontoaboard member for “conaulting.” The company aso gavemoney to the Republican Party,
nearly $300,000.00 between 1994 and 1996. 1t dso paid $50,000.00 toward the cost of remodding the
Ohio Republican Headquarters. PIE executives underwrote the $35,000.00 cost of the Southern
Legidative Conferencein Charlestonin June 1996, and gave $13,000.00to five West Virginialegidative
candidatesin 1996. Itisunclear how much PIE spent onitsluxury Skybox a Jacob' sHedin Cleveand,
home of the Cleveland Indians, but acontingent of paliticiansfrom West Virginiawere hosted in the box
as late as 1997.

In June 1998, the Ohio Department of Insurance auctioned off many of PIE’ sasststo pay
itsclams. At PIE’ sCleveland heedquarters, it auctioned off chinaand crystd servicesfor 60, aswdl as
arare Frederick Remington lithograph collection. TheBoard of Director’ sconferencetableaonesold for
$30,000.00. Itdsoauctioned off “ TidePoint,” anexdusve63-acreHilton Head retirement complex, 80%
owned by PIE, for $23.7 million. Thefacility, with condominiums and villas ranging in price from

$166,000.00 to $606,000.00, was coincidentally the home of the CEO’ s parents.
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Thereisnot now, nor hasthereever been, a“medicd mapractice’ crigs Thepremiums
for mal practiceinsurance are high -- but as the Pl E Stuation demonstrates, often for reasonswholly
unrdlatedtomdpracticeverdicts. Still, physcansshould expect md practice premiumsto be high because
of therisk -- Dr. Ghaphery performed “routing’ surgery onMs. Verba, and 5 dayslater shewasdead
because of an unnaticed dip of the scalpd. Wheretherisk ishigh, and thecogtsof error high, theprice
for insuring againgt that risk should be high -- and certainly does not qualify asa*“socid or economic
problem” such that access to the courtroom should be restricted.

It violatestheright of every citizento arbitrarily diminatethecitizen’ sright toafull and
complete remedy from awrongdoer.? A jury isbest equipped to determinewhoisin theright and who
Isinthewrong, and to decide a“remedy by due course of law.” TheWest Virginia Constitution
guarantees this right; the majority opinion gives it short shrift.

| blievethat, by any measure, themedica md practice cgp contained inW.Va. Code, 55-

7B-8 isarbitrary, unfair, and unconstitutional. | therefore respectfully dissent.

?For anexample of aremedy from awrongdoer, one need look no further than Huntington Eye
Associatesv. LoCascio,  W.Va.__ ,  SE.2d___ (No. 28889 July 6, 2001) (per curiam).
Inthat case, the Court returned to aplaintiff ajury’ sverdict worth, with interest, nearly amillion dollars--
and the plaintiff wasadoctor suing another doctor for breach of contract. The plantiff doctor said hehed
an agreement that the defendant doctor would either work for him, or inthedternative, would not open
an officewithin 50 milesof theplaintiff’ sofficefor 2 years. The defendant doctor said the plaintiff was
routindy committing M edicarefraud by performing unnecessary surgery, and ol eft theplaintiff’ semploy
to open an officelessthan 2 milesaway. We heldthat on these disputed positions, ajury was best
equipped to decidewhich doctor wasin theright, and which remedy woul d best compensatethe offended
doctor. The circuit court had taken away the plaintiff’s verdict; we gave the verdict back.

Itisunsattling to seethis Court hold thet two doctors can sue one ancther for millionsof dollarsin
Speculative contractud damages -- yet at the sametime, hold that an injured plaintiff can condtitutionaly
be restricted from suing a doctor for the same amounts.
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