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Themgority opinion demondratesadassc srugglein the development of the common
law: the battle between crafting remediesfor people or businessesthat areinjured -- even people or
businessesinjured in apurely economic sense-- asadirect and proximate cause of atortfeasor’s
carelessness, and protecting litigants from random, unpredictable liability without limit.

| goplaud the mgority opinion’ sbold sep forward, and itsrecognition thet atortfeasor may
oweacartan, dearly foresaegbleparty aduty of due careto avoid causing “aninterruption in commerce”
which resultsin purely economicloss. | write separately to emphasizethat thisCourt isnotinapostion
to predict every Stuation whereatortfeasor’ sactionsmay have an adverse effect on aparty’ seconomic
interests, aparty with a“ sufficiently close nexusor relaionship” to thetortfeasor suchthat thetortfeasor's
actionsmay formthebagsfor lighility. 1n gpplying the Court’ sruling to such stuaionsin thefuture, drcuit
courtsmust use the exigting concepts of lega duty, breach of that duty, and proximate causation to dlow
plantiffsaremedy for their economiclosses whileprotecting defendantsfromtort liability amaost without
limit.

Inthecommon law, it iswiddy recognized that the concept of “duty” isaflexibleprindple
that isdependent upon circumstances. Aswe stated over acentury ago, “[n]egligenceistheviolation of

the duty of taking care under the given circumstances. It isnot absolute, but isaways rdaiveto some



circumstances of time, place, manner or person.” Syllabus Point 1, Dicken v. Liverpool Salt & Coal
Co., 41 W.Va 511, 23 SE. 582 (1895). We established a broad test for circuit courtsto usein
determining whether adefendant owed aplaintiff aduty in Syllabus Point 3 of Sewell v. Gregory, 179
W.Va. 585, 371 S.E.2d 82 (1988) where we stated:
The ultimatetest of the existence of aduty to usecareisfoundinthe

foresaeability that harmmay resultif itisnot exercised. Thetegtis would

the ordinary maninthedefendant’ sposition, knowing what heknew or

should have known, anticipate that harm of the generd nature of that

suffered was likely to result?
Thefundamenta reasoning behind thistest isthat adefendant’ s* liability to makereparationfor aninjury,
by negligence, isfounded uponan origina mora duty, enjoined upon every person, o to conduct himsdf,
or exercisehisownrights, asnot to injure another.” Syllabus Point 8, Blainev. Chesapeake & O.RR.
Co., 9 W.Va 252 (1876).

The defendants in the instant case argued that Robins Dry Dock & Repair Co. v.
Flint, 275 U.S. 303 (1927) and its progeny form the basisfor ablack-letter rule of law regarding a
defendant’ sduty that isabsolute: no plaintiff may recover for purely economic losses caused by the
defendant in the absence of proof of aphysical injury or property damage. Phrased another way, a
defendant canarbitrarily wresk economic havoc andimpose savereeconomiclossesupon another party
withimpunity, solong asthat other party in't physicaly injured or doesn't sustain property damege. The
defendantsing s that we are bound to gpply this unchangeable common law “rule’ inthiscase. Asthe

majority opinion makes clear, this Court disagrees with this proposition.



Commentators' point to the numerousinstanceswhere plaintiffs have -- contrary to
Robins Dry Dock and its progeny -- been dlowed to recover for purely economic lossesin the absence
of proof of aphysica injury or property damage. Themgority opinion lissnumerousexceptionstothe
“absolute’ rulesuggested by the defendants, where courtshave permitted plaintiffsto recover economic
|ossesproximately caused by atortfeasor’ scardlessness, dl intheabsenceof physica injury or property
damage. Seesupra,  WVaa  fn.815  SE2da_ fn. 815(Sip Op. a 30-32fn. 8-
15). Asonecourt paintedly sated in rgecting notions of the existence of an unchanging, abbsolute common
law rule, “[t]hese exceptions exposethe hopd ess attificidity of the per seruleagaing recovery for purely
economiclosses.” People ExpressAirlines, Inc. v. Consolidated Rail Corp., 100 N.J. 246, 261,

495 A.2d 107, 115 (1985).

'S¢, g, Eileen Sivergen, “On Recovery InTort for Pure Economic Loss,” 32 U.Mich.JL.Rdf.
403 (1999); Herbert Berngein, “Civil Liahility for Pure Economic LossUnder American Tort Law,” 46
Am.J.Comp.L.111(1998); Matthew S. Steffey, “Negligence, Contract, and Architects Liability for
EconomicLoss” 82Ky.L.J. 659 (1994); Michad D. Lieder, “ Condructing aNew Action for Negligent
Infliction of Economic Loss Building on Cardozo and Coase,” 66 Wash.L.Rev. 937 (1991); Pegeen
Mulhern, “Marine Pollution, Fishers, and the Pillars of the Land: A Tort Recovery Standard for Pure
Economic Loss=s” 18 B.C.Env.Aff.L.Rev. 85 (1990); Ann O’ Brien, “Limited Recovery RuleasaDam:
Preventing aFood of Litigation for Negligent Infliction of Pure Economic Loss,” 31 Ariz.L.Rev. 959
(1989); Kdly M. Hratt, “ Purdy Economic Loss A Standard for Recovery,” 73 lowal..Rev. 1181 (1988);
Robert L. Rabin, “Tort Recovery for Negligently Inflicted Economic Loss. A Reassessment,” 37
Stan.L.Rev. 1513(1985); Comment, “Negligent I nterferencewith Contract: Knowledge AsaStandard
for Recovery,” 63 Val.Rev. 813 (1977); Ca=Note, “ Torts-- Interference with Business or Occupation
-- Commercia Fishermen Can Recover ProfitsLost asaResult of Negligently Caused Oil Spill,” 88
Harv.L.Rev. 444 (1974); Harvey, “ Economic Lossesand Negligence, the Search for adust Solution,” 50
Can.Bar.Rev. 580(1972); Roger B. Godwin, “Negligent I nterferencewith Economic Expectancy: The
Casefor Recovery,” 16 Stan.L.Rev. 664 (1964); Comment, “ Foreseeability of Third Party Economic
Injuries-- A Problemin Andyss” 20 U.Chi.L.Rev. 283 (1953). For an early artide suggesting the need
for reassessing the“ no-liability” approach, see Charles E. Carpenter, “ Interference with Contractual
Relations,” 41 Harv.L.Rev.728 (1928).



When courtshaveres sted dlowing plaintiffsto recover for negligently caused, but purdy
economic, losses, the courts have expressed concern about the judicial system being subjected to
“adminigrative overload -- the opening of the ubiquitous ‘floodgates to massvelitigation.” Ann O’ Brien,
“Limited Recovery RuleasaDam: Preventing aF ood of Litigation for Negligent Infliction of Pure
Economic Loss,” 31 Ariz.L.Rev. 959, 966 (1989).

Commentators, however, point out that courts havealowed thegroundsof ligbility to
expandinevery other areaof tort law “ despite the now commonplace awards of huge, unknowable sums
indamsinvolving physcd injuries” Eileen Slvergen, “ On Recovery in Tort for PureEconomicLoss”
32 U.Mich.JL.Ref. 403, 409 (1999). “Ascompared to awards for pain and suffering, thelossfrom

economicinjury isprovable, not subjectiveor speculative” |da 4232 Asonecourt stated in holding that

?One commentator states:

A favoriteillustration of the need to limit ligbility by not compensating
pureeconomicinjury isJudge Kaufman’s 1968 hypothetical [from
Kinsman Transit Co. v. City of Buffalo, 388 F.2d 821, 825 n.8 (2d
Cir. 1968)] of the unlucky motorist whose inadvertence causes an
accident that shuts down the Brooklyn Battery Tunnel during rush hour:

A driver who negligently caused such an accident would
certainly beheld accountabletothosephysicaly injured
in the crash. But we doubt that damages would be
recoverable against the negligent driver in favor of
truckersor contract carrierswho suffered provablelosses
because of the delay or to the wage earner who was
forcedto“clock in” anhour late. And yet it wassurely
foresaegble thet among the many [thousandg who would
be delayed would be truckers and wage earners.

Many readersmay find themsalvesmentaly nodding in agresment with
Judge Kaufman. Asdescribed, liability to thousands, none of whom
uffered physcd injury, for mereinadvertence may look disproportionete,
perhapsruinous. But let usinvestigatethisintuitive reponse. Frg, as

(continued...)



?(...continued)

compared toawardsfor pain and suffering, thelassfrom economicinjury
isprovable, not subjectiveor speculaive. Andevenif delay costs 3000
motorigsan average of $500 eech (agenerousassumption), the negligent
driver’ sligbility looksto be about $1.5 million, asignificant sum, but
herdly pauperizinginaworld of multi-million dollar avardsto oneor two
parties serioudy injured in traffic accidents. Also noteworthy isthe
grouping of truckersand contract carrierswith wage earners asequdly
undeserving damants. Thetruckersand contract carriersarelikdy tobe
insured against | osses occas oned by delay's, whereaswage earnerswill
not be. Perhgpsdigibility for economic lossshould exclude professond
driversand carriersinthecourse of their business, just aspublic safety
offiddscannotrecover for negligently causad physical harmincurredwhile
performing their jobs. But why exempt the wage-earners? Even more
curiousisthe absence of any specific reference in the hypothetica to
lighility for property damege occasioned by the acadent, the gopropriatdy
compensated being “those physicaly injured.” Certainly thecar owner
whose automohile, though not involved inthe primary accident, suffers
$5000 damages tributableto thenegligently caused crash will receive
compensation for repairsand conssquent economic ham. Smilardy, if the
negligent motorist caused minor physical damage to 3000 vehicles,
Odaying each driver anhour, inprindpledl driverscould recover for ther
proven economiclossesasconsequential damagesfrominjury tother
property. Why should thefortuity of minor harmto property entitlethese
driversto recover for economicloss? Andwhat if two tennisstarson
their way to competein the United StatesOpen areinvolved inthisauto
acadent, oneahlete suffering aminor wrist oran whilethe other endures
only adday that resultsin aforfaited match? For both tennisplayers the
consequencesthat matter areidenticd; athleteswith achancea titlesare
denied asngular opportunity to provethemsaves, loang rankings, prize
money, and endorsaments. But only theathletewith thesoraned wris has
acompensableinjury and theopportunity todam consequentia economic
damages.

Ontheother hand, viewed through thelensof pragmetiam, how likdly is
It that many wage earners docked one hour’ spay (or aclass of wage
earners) will engagelawyersto recover thelog earningsfrom the negligent
driver? Whentheunusud dam for pure economic lass occurs, ought not
the courtsface the question of when “thelink has become too tenuous--

(continued...)



aplantiff should be dlowed to recover for economic lossesin the aasence of persond injury or property
damage:

Theanswer to the allegation of unchecked liability isnot thejudicial
obstruction of afairly grounded clamfor redress. Rather, it must bea
more sedulousapplication of traditiona conceptsof duty and proximate
causation to the facts of each case.

Itisundersandablethet courts, feering thet if even onedesarving plaintiff
suffering purdy economiclossweredlowed torecover, dl such plaintiffs
could recover, have anchored their rulings to the physical harm
requirement. Whilethe rationale is understandable, it supportsonly a
limitation on, not adenid of, liability. The physica harm requirement
cgpricdoudy showers compensation dong the path of physical destruction,
regardlessof thestatusor circumstancesof individud clamants. Purdy
economic lossesare borne by innocent victims, who may not beableto
absorbthearlosses. Intheend, thechdlengeistofashionarulethat limits
ligbility but permitsadjudication of meritoriousclaims. The asserted
inability tofix crystdlineformulaefor recovery onthediffering facts of
future casesImply doesnot justify thewholesdergection of recovery in
all cases.

People Express Airlines, Inc. v. Consolidated Rail Corp., 100 N.J. at 254, 495 A.2d at 111.
Our law exigsto provide remediesto those persons or entitieswho areinjured, evenin

apurely economic sense, asadirect and proximate cause of atortfeasor’ s cardessness. Courts should

?(...continued)
that what is claimed to be consequenceisonly fortuity”? And the
hypotheticd ignoresthird-party insuranceand thebendfit of goreading the
risk among motorists, any one of whom could bethe cardlessinjurer or
the unlucky injured. Thus, on close analysisthe intuitive apped of
categorica denid of recovery for pureeconomic lossin order to forestdl
unacceptably widespread lighility disgppears. Theremay beinstances of
potentially ruinous liability but those instances do not serve as the
foundation for the general rule prohibiting recovery for economic loss.
Eileen Slvergtein, “On Recovery in Tort for Pure Economic Loss,” 32 U.Mich.JL.Ref. 403, 422-425
(1999) (footnotes omitted).



not obstruct fairly grounded claims seeking to redress an economic wrong, and should only shield
tortfeasorsfrominfiniteliability through the* sedul ous application of traditiona conceptsof duty and
proximate causation to the facts of each case.” People Express, 100 N.J. at 254, 495 A.2d at 111.
Whereanindividua can show hehassuffered an economiclossproximeately caused by the carelessness
of another, and can show anarrow, clearly foreseeable“ specid” relationship between himsdf and the
alleged tortfeasor, then the tortfeasor should be held responsible for the results of his actions.

| do nat, and cannot, endeavor to predict every Stuaion where atortfeasor’ sactions may
have an adverse effect on aparty’ seconomic interests, and when under the Court’ s opinion those actions
may formthebagsfor liability. | trust tothecircuit courtsthediscretion to usetheexisting rule of “lega
duty, the breach of that duty, and damage asaproximateresult,” Sewdl v. Gregory, 179 W.Va. a 587,
371SE.2da 84, todlow theplantiffsaremedy while protecting the defendantsfrom “tort liability dmost
without limit.” Harrisv. RA. Martin, Inc., 204 W.Va. 397, 403, 513 SE.2d 170, 176 (Maynard, J.,
dissenting).

The mgority opinion deftly setsforth abagsfor holding defendants respongblefor ther
actions, whilesmultaneoudy emphasizing the need for afinite boundary on ligbility. But the mgority
opinion isbased upon alimited record and acertified question. Because the existence of adefendant’s
duty isrelativeto the “circumstances of time, place, manner or person,” Syllabus Point 1, Dicken v.
Liverpool Salt & Coal Co., supra, theeva uation of whether adefendant in aparticular case had such
aduty of careisaquestion for the circuit courts to consider on a case-by-case basis.

| therefore respectfully concur. | am authorized to date that Justice McGraw joinsin this

concurrence.



