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SYLLABUSBY THE COURT
“Dismissa under Rule4(l) [now Rule4(K)] of theWest VirginiaRulesof Civil Procedure
Ismandatory inacaseinwhich good causefor thelack of sarviceisnot shown, and aplaintiff whosecase
Issubject to dismissd for noncompliancewith Rule 4(l) hastwo optionsto avoid the consequence of the
dismisA: (1) Totimey show good causefor not having effected service of the summonsand complant,
or (2) torefilethe action before any time defenses arise and timdly effect sarvice under the new complant.”
Syllabus Point 3, Sate ex rel. Charleston Area Medical Center v. Kaufman, 197 W.Va. 282, 475

S.E.2d 374 (1996).



Per Curiam:

Thepetitioner, BrendaBolden (“Bolden”), haspetitioned thisCourt for awrit of prohibition
seeking to prohibit any further proceedingsin Civil Action No. 99-C-144, currently pending inthe Circuit
Court of Cabdl County. Bolden arguesthat the circuit court should have dismissed the action dueto
respondent’ s, Charlotte Triplett, failluretotimey serveasummonsand complaint upon Bolden. Bolden
arguesthat the respondent judge, the Honorable David M. Pancake, erroneoudy failed to dismissthe
action, when Charlotte Triplett was unable to demonstrate good cause for failureto timely servethe

summons and complaint.

l.

On February 26, 1997, an automobile accident occurred in Cabell County, West Virginia®
Bolden wasthedriver of onevehicle, andthe other vehiclewasdriven by Charlotte Triplett. Darrdll
Triplett, aminor, wasriding asapassenger in Charlotte Triplett’ svehide. According to Charlotte Triplett
(“Triplett”) the accident was due to the negligence of Bolden. On February 28, 1997, 2 days after the
accident, Triplett wastreated & Cabd | Huntington Hospita for aback injury that dlegedly resulted from
theaccident. Onthehospitd admissionform, Triplett listed Bolden astheindividua who struck her inthe
automobile accident. Theadmisson form aso contained Bolden' sresidentia addressand Bolden's

automobile insurance company.

The record does not indicate the exact location of the accident.
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OnMay 22, 1998, the automobileinsurance carrier for Bolden forwarded aninsurance
dedarationssheat totheatorney for Triplett pursuant to awritten request by theattorney. Thisdeclaration
sheet contained Bolden’s policy coverage and limits, and it also provided Bolden’ s residential address.

On Feruary 23, 1999, 3 daysprior to the expiration of the gpplicable gatute of limitations
acomplaint wasfiled with the Circuit Clerk of Cabell County. Triplett did not serve acopy of the
complaint or summons on Bolden at that time.

Sometime in September of 1999, the attorney for Triplett contacted the automobile
Insurance carrier for Bolden concerning apotentid settlement. Bolden' sinsurance carrier requested an
additiond 2 wesksto negotiateasattlement prior tolitigation. Apparently these negotigtionsfalled and no
settlement was reached.

Findly, on September 22, 1999, -- 211 daysafter thefiling of thecomplaint -- Boldenwas
served acopy of the complant and summonsviacertified mail from the Cabell County Circuit Clerk’s
Office. The complaint wasmailed to the same address listed on the hospital records and on the
declarations sheet.

Bolden subsequently filed amotion to dismissthe complaint for faillureto servethe
complaint within 120 days after filing the complaint as required by West Virginia Rules of Civil

Procedure Rule4(k).? Following ahearing on this motion conducted on November 3, 1999, thecircuit

2West Virginia Rules of Civil Procedure Rule 4 provides, in pertinent part:
Rule 4. Summons.
(& Form. -- Thesummons shdl be sgned by theclerk, bear the sedl of
the court, identify the court and the parties, bedirected to the defendant,
and state the name and address of the plaintiff’s attorney or, if
(continued...)



court judge denied themoation. By order dated December 7, 1999, thejudge held thet “the Court isof the
opinionand doesfind that Rule4(k) contempl ates prospective gpplicationintheevent that serviceisnot
yet made. Upon finding that servicewas effected againgt defendant, dbeit beyond the 120-days, . . . the
Court is of the opinion that defendant’s Motion should be denied.”

Bolden subsequently filed thepresent petitionfor awrit of prohibition arguing thet thearcuit
court erredinfailing to dismissthe complaint, and requesting thet awrit beissued prohibiting thecircuit

court from proceeding further in the underlying civil action.

?(...continued)
unrepresented, of theplaintiff. 1t shdl dso gatethetimewithinwhichthe
defendant mugt gppear and defend, and notify thedefendant thet fallureto
do sowill resultinajudgment by default againg the defendant for therdlief
demanded in the complaint. The court may alow asummonsto be
amended.
(b) Issuance. -- Upon thefiling of the complaint, the derk shdl forthwith
Issueasummonsto be served asdirected by the plaintiff. A summons, or
acopy of thesummonsif addressad to multiple defendants, hdl beissued
for each defendant to be served. . . .
(k) Time Limit for Service. -- If service of the summons and complaint
Is not made upon a defendant within 120 days after the filing of the
complant, thecourt, upon mation or onitsown initidive after noticetothe
plantiff, shal dismissthe action without prgudice asto that defendant or
direct thet service beeffected withinaspedified time; provided thet if the
plantiff shows good causefor thefalure, the court shal extend thetime
for service for an appropriate period.



We have stated that awrit of prohibition will issueif we determineatria court has
exceeded its |legitimate powers. We have held:

In determining whether to entertain and issuethewrrit of prohibition for
casesnotinvolving an absenceof jurisdiction but only whereitisclamed
that the lower tribunal exceeded itslegitimate powers, this Court will
examinefivefactors (1) whether the party seeking thewrit hasno other
adequate means, such asdirect gpped, to obtainthedesred rdief; (2)
whether the petitioner will be damaged or prejudiced inaway thet isnot
correctable on apped; (3) whether the lower tribund’ sorder isclearly
erroneousasameatter of law; (4) whether thelower tribund’ sorder isan
oft repeeted error or manifests persastent disregardfor ether procedurd
or subgtantivelaw; and (5) whether thelower tribund’ sorder raises new
and important problemsor issues of law of firg impresson. Thesefactors
aregenerd guiddinesthat serveasaussful garting point for determining
whether adiscretionary writ of prohibition should issue. Although dl five
factorsneed not be satidfied, it isclear that thethird factor, the existence
of clear error as a matter of law, should be given substantial weight.

Syllabus Point 4, Sate ex rel. Hoover v. Berger, 199 W.Va. 12, 483 SE.2d 12 (1996). We have
further sated that “[a] writ of prohibition will not issueto prevent asmple abuse of discretion by atrid
court. Itwill only issuewherethetrid court hasno jurisdiction or having such jurisdiction exceedsits
legitimate powers. W.Va. Code, 53-1-1." Syllabus Point 2, Sateexrel. Peacher v. Sencindiver,
160W.Va 314, 233 SE.2d 425 (1977). Having st forth the gpplicable gandard of review, wenow turn
to the issue before us.

Bolden contendsthat thedrcuit court eroneoudy falledto dismiss Triplett’ scomplant even
though serviceof thecomplaint and summonswasnot medewithinthe 120-day timeframeegtablished by

W.Va.R Civ.P. Rule4(K).® Wehavehd d that serviceof thesummonsand complaint must be madewithin

See supra note 2.



thetimeframe established by Rule 4, unlessgood cause can be shown. In Syllabus Point 3, of Sateex
rel. Charleston Medical Center v. Kaufman, 197 W.Va. 282, 475 S.E.2d 374 (1996), we stated:
Dismissal under Rule4(]) [now Rule4(k)] of theWes VirginiaRulesof

Civil Procedureismandatory in acaseinwhich good causefor thelack

of serviceis not shown, and aplantiff whose caseissubject to dismissal

for noncompliance with Rule 4(l) has two options to avoid the

consequence of thedismissa: (1) To timely show good cause for not

having effected serviceof thesummonsand complarnt, or (2) torefilethe

actionbeforeany timedefensesariseand timely effect serviceunder the

new complaint.”

Inthe matter before us, thejudge did not make afinding of good causefor the delay of
sarvice. Rather, thejudge determined that Rule 4(K) “ contempl ates prospective gpplicationin the event
that sarvice hasnot yet been made,” and that once sarvice was made, dismissal pursuant to Rule 4(k) was
improper. We do not believe that thisis the proper interpretation of Rule 4(K).

In State ex rel. Charleston Med. v. Kaufman, supra, this Court considered the
dismissa of an action after a370-day dday insarvice. Inthat case, thedircuit court reindated the action,
but we prohibited further proceedings unlessthe plaintiff was able to demondrate good cause why the
action should not be dismissad pursuant to Rule 4(k). We stated that * good cause must besubgtantid and
notjustarusg.]” 197 W.Va a 287,475 SE.2d & 379. Toascertainif good cause exised for fallureto
timely servethe complaint, we established severd factorsto be examined: (1) length of timeto obtain
sarvice, (2) activity of plaintiff; (3) plaintiff’ sknowledge of defendant’ slocation; (4) easewithwhich

location could have been known; (5) actua knowledge by defendant of the action; and (6) specia

“‘W.Va.R.Civ.P. Rule 4(l) was amended in October of 1998 and became rule 4(k). The
amendment occurred prior to thefiling of thecomplaint in thiscaseand so we examinethis case under the
amended rule.



circumgtances. 197 W.Va at 288, 475 S.E.2d at 380, quoting North Cicero Dodge, Inc. v. Victoria
Feed Co., 151 I11.App.3d 860, 863, 105 IlI.Dec. 28, 30, 503 N.E.2d 868, 870 (3d Dist.1987).

Counsd for Triplett contends that he had good cause for sarving acopy of the complaint
and summonsto Bolden 211 daysafter thecomplaint wasfiled. Counsdl contendsthat he did not have
Bolden’ saddress, that he wasforced to hire an investigator to find her, and that he had engagedin
negotiations with Bolden’ s insurance carrier thereby causing adelay.

A review of therecord indicates that Charlotte Triplett had acopy of Bolden'saddress
when shewent to the hospital 2 daysafter theaccident. Additionally, theinsurance dedlaration sheet sent
to Triplett’ scounsdl aso contained Bolden' saddress® Wehavestated tha “ mereinadvertence, neglect,
misunderstanding, or ignorance of therule or itsburden do not condtitute good cause under Rule [4(K)].”

Sateexrel. Charleston Med. v. Kaufman, 197 W.Va. at 289, 475 S.E.2d at 381. We havealso
held that “itisawell established rulethet the plaintiff or hisattorney bearsthe responsibility to seethat an
actionisproperly ingtituted[.]” Stevensv. Saunders, 159 W.Va. 179, 187, 220 S.E.2d 887, 892
(1975). Nether Triplett nor her atorney took the responshility to ensure that the action was properly
instituted.

Triplett’' ssecond bassfor daming good cause was that therewere ongoing negotiations
with Bolden' sinsurance carrier. However, we have previoudy held that * by and large, courtshave not

consdered that ongoing settlement negotiations excuse compliance with Rule [4(K)] [and] that mere

Wenotethat during the hearing onthemotion to dismiss, counsd for Triplett indicated that hedid
not then possessthe declaration sheet. Hedid not deny recalving the declaration sheet -- only thet hedid
not have it on his person on the day of the hearing.
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Inadvertence, neglect, misundersanding, or ignorance of the rule or its burden do not condtitute good cause
under Rule [4(K)].” Sateexrel. Charleston Med. v. Kaufman, 197 W.Va. at 288, 475 S.E.2d at
380-81. Additiondly, it should be noted that the record reflectsonly asingle 2-week ddlay asaresult of
“Insurance negatiaions” and thet these negotiationswere indituted by Triplett’ satorney wdl after the 120
days provided for in Rule 4(k) had run.

Consequently, based on our review of therecord and the arguments of counsd, wefind

that good cause did not exist and that the circuit court erroneously denied the motion to dismiss.

[1.

Accordingly, awrit of prohibition isissued prohibiting the respondent judge of thedrcuit
court from further proceedingsin the action of Charlotte Triplett, individually, and as next friend
of Darrell Ray Triplett, a minor v. Brenda Bolden, Civil Action No. 99-C-144, currently pending
in the Circuit Court of Cabell County, and that the circuit court enter an order dismissing the casein

conformity with this decision.

Writ Granted.



