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SYLLABUS

Under West VirginiaCode 8§ 21A-6-3(1) (1996), anindividua whoisdischarged without
caus=by hisemployer after giving notice of hisprogpectiveresignation, but before expiration of thenotice
period, isnot disqudified for unemployment compensation benefitsafter thedateonwhich hisresgnation

would have become effective but for the discharge.

Scott, Justice:



The Appdlant, William F. Vieweg, Commissioner of the West Virginia Bureau of
Employment Programs, Unemployment Compensation Divison (“Commissong™), sseksreversd of afind
order of the Circuit Court of Kanawha County, entered September 15, 1999, affirming decisonsof the
Board of Review of theWest VirginiaDepartment of Employment Security (“Board of Review™). The
Board of Review ruled that threeindividua dlaimants, who tendered notice of prospectiveresgnetion to
their employers but were fired before their respective notice periods lapsed, were disqualified for
unemployment compensation benefitsafter the designated effective dates of their resgnations. After
examining Wes VirginiaCode § 21A-6-3(1) (1996), the contralling Statutory provision, we concludethat
thedamantswerenot disqudified asdetermined b ow and accordingly, reversethejudgment of thedrcuit

court.

I. FACTUAL AND PROCEDURAL BACKGROUND
Theessntid factsareundisputed. Timothy A. Gray and Katie M. Baker wereformerly
employed asresdentia aidesby Mercer, McDowdl, Wyoming Mentd Hedth (“MMW Mentd Hedlth”),
anonprofit organization thet provides sarvicesto disabled and mentaly il adults On August 2, 1998, Gray
submitted to MMW Mental Hedlth awritten, thirty-day notice of hisintended resgnation, effective
September 1, 1998, On Augudt 7, 1998, MMW Menta Hedth informed Gray that his serviceswere no

longer needed and he was terminated effective immediately.*

'MMW Mental Health claimsthat it fired Gray and Baker as part of a necessary reduction in
staff so that it would not be forced to lay off other employees who desired continued employment.



Gray filed aclam for unemployment compensation benefitswith the Department of
Employment Security (“DES’), and on October 6, 1998, a DES deputy commissoner ruled thet Gray was
digiblefor said bendfits, finding thet “ [gIthough the daimant hed given natice of resignation, theemployer
severed therdationship by terminating him prior to the effective date of theresgnation.” MMW Mentd
Hed th gpped ed the deputy’ sdecision, and on October 29, 1998, ade novo hearing washeld beforean
AdministrativeLaw Judge (“ ALY). By decisionissued November 5, 1998, the ALImoxdified thedeputy’ s
decisgon by limiting the grant of benefitsto the time period between Gray’ sdischarge and hisdesignated
resgnationdate. Spedificdly, the AL Jruledthat Gray was* not disqudified from August 6, 1998, through
Augus 31, 1998” but was“ disqudified from September 1, 1998, to indefinite, ashe voluntarily quit hisjob
without good causeinvalving fault on the part of theemployer.” The Commissioner appedled the AL s
decisontothe Board of Review, and on December 1, 1998, the Commissioner’ sattorney argued the
gpped beforethe Board of Review. On December 17, 1998, the Board of Review affirmedthe ALJ s

decision, with only aminor adjustment of the beginning date of disqualification to September 2, 1998.

On September 1, 1998, damant Baker submitted to MMW Mental Hedlth awrritten, two-
week noticeof her intended resignation, to be effective on September 15, 1998. On September 5, 1998,
MMW Mental Hedlthinformed Baker that it no longer needed her services. Shewasnot paid for the

remainder of the notice period.

After being discharged by MMW Menta Hedlth, Baker filed adlam for unemployment
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compensation bendfitswith DES. On September 22, 1998, aDES deputy commissioner issued adecison
granting Baker benefitson thegroundsthat “[a]Ithough the claimant had given notice of resgnation, the
employer severed therdationship by terminating her prior tothe effective date of theresgnation.” MMW
Mental Hedlth gpped ed the deputy’ sdeci g on, and on October 8, 1998, adenovo hearing washeld before
anALJ. Inadecigonissued on October 14, 1998, the ALJImodified the deputy’ sdecison by ruling that
Baker was* not disqudified from September 5, 1998, through September 15, 1998, the period from her
dischargetothedatewhen her resgnation wasto becomeeffective, but was* disqudified from September
15, 1998, to indefinite, asshe voluntarily quit her job without good causeinvolving fault on the part of the
employer.” The Commissioner gppedledthe ALJ sdecisontothe Board of Review. Followingord
argument before the Board of Review on November 17, 1998, the Board, on November 19, 1998,

affirmed the ALJ s decision.

Thethird claimant, Scott E. Furrow, worked asamechanic for Jerry K. Bailey, dlb/a
Baley' sAuto Repair (“Balley”), from January 5, 1998, to August 24, 1998. On August 24, 1998, Furrow
gavenaticeof hisresgnaionto Baley, to beeffectiveon August 28, 1998. Onthesameday that Furrow
submitted hisnotice, hewasdischarged by Bailey, dlegedly because of unsatisfactory job performance,

Furrow was not paid wages for the notice period.

Theredfter, Furrow filed aclamfor unemployment compensation benefitswith DES. On
September 8, 1998, a DESdeputy commissioner ruled him digible, finding that [ 8]lthough the daimant

had given notice of resignation, theemployer savered the relationship by terminating him prior to the
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efectivedate of theresgnation.” Balley gopeded, and on October 5, 1998, following ade novo hearing,
an ALJImodified thedeputy’ sdecison, finding that Furrow wasnot disqudified for benefitsfromthedate
of hisdischarge, August 24, 1998, until the designated effective date of hisresgnation, August 28, 1998,
but was“ disgudified from benefitsfrom Augudt 29, 1998, to indefinite, ashevoluntarily quit work without
good causeinvolving fault on the part of theemployer.” The Commissoner gppeded fromthe ALJ s
decisontotheBoard of Review, and on November 25, 1998, the Board effirmed the ALJ sdecisonwith

respect to the dates of Furrow’ s disqualification.

After recaving adverserulingsfromtheBoard of Review inthe Gray, Baker, and Furrow
clams, the Commissioner gppeded from the Board' s decision in each matter to the Circuit Court of
KanawhaCounty. Theappea swere consolidated, andinafind order entered September 15, 1999, the
circuit court affirmed the decisions of the Board of Review, holding:

By voluntarily resgning, the employeesrendered
themsdvesdisqualifiedfromrece ving unemployment
compensationfromtheeffectivedateof their separation
from employment until once again employed for the
datutorily required period. If the Court wereto adopt the
commissioner’s position, it would be a fortuitous

drcumgtancefor an employer to terminate the employee
in the interim, resulting in awindfall [to the employee].

[I. STANDARD OF REVIEW
Thegtandard utilized by thisCourt for reviewing decisionsof the Board of Review was

enunciated in syllabus point three of Adkinsv. Gatson, 192 W.Va. 561, 453 S.E.2d 395 (1994):



Thefindingsof fact of theBoard of Review of the
West VirginiaDepartment of Employment Security are
entitled to subgtantial deference unlessareviewing court
bdievesthefindingsaredearly wrong. If thequesionon
review isonepurdy of law, no deferenceisgiven and the
standard of judicial review by the court is de novo.
Whether thedamantsaredisqudified for benefitsafter the des gnated effective dates of their resgnations,
pursuant to Wes VirginiaCode § 21A-6-3(1), isaquestion of Satutory interpretation. Thus, our review

Is plenary.

[11. DISCUSSION
ThisCourt has previoudy recognized that “West Virginia sstatutory eligibility and
disqudification provigons concerning therece pt of unemployment compensation benefits conditutea
two-gtep process. Thefirgt sep involves determining whether anindividud iseligibleto receive such
benefits, and the second stepisto consider whether the individual isdisqualified.” Private Indus.

Council v. Gatson, 199 W. Va. 204, 207, 483 S.E.2d 550, 553 (1997) (citation omitted).

Here, thereisno digputeregarding theclamants digibility. Thequestionweareasked
to resolve concerns only disgqualification under West Virginia Code 8§ 21A-6-3(1).
That statutory provision states:

Upon the determination of the facts by the
commissioner, anindividua shal bedisqudified for
benefits:

(2) For theweek in which heleft hismost recent work
voluntarily without good causeinvolving fault onthe part of the
employer and until theindividud returnsto covered employment
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and has been employed in covered employment at least thirty
working days.

W.Va Code§21A-6-3(1). Thepreciseissue presented by thisapped iswhether, under West Virginia
Code 8§ 21A-6-3(1), an individud who isfired by hisemployer after submitting notice of his prospective
resignation, but prior to expiration of the notice period, isdisquaified for unemployment compensation

benefits after the designated effective date of his resignation.

The Commissoner contendsthat the clamantsare not disquaified for benefitsafter the
desgnated effective dates of thar resgnations. According to the Commissoner, theimpetusthat causes
adamant immediatdy to leave hisemployment isthe determinative factor under West VirginiaCode 8
21A-6-3(1), which focuses on theweek in which the daimant actudly left work. Sincethedaimantswere
discharged beforethe r designated resignation dates, therewas never aweek inwhich any of theclameants
left work voluntarily so asto require disqudification for benefitsunder West VirginiaCode 821A-6-3(1).
In each case, the daimant left work because of immediate termination without just cause. Weagreewith
the Commissoner and rgect thearguments of the Board of Review and MMW Mentd Hedlth to the effect
that, notwithstanding afiring during the noti ce period which causesan employee simmediate departure

from hisjob, the employee is disqualified for benefits after the specified effective date of hisresignatic

“A dautory provisonwhichisdear and unambiguousand plainly expressesthelegidative
intent will not beinterpreted by the courts but will be given full forceand effect.” Syl. Pt. 2, Satev.

Epperly, 1356 W. Va 877,65 SE.2d 488 (1951). West VirginiaCode § 21A-6-3(1) uneguivocaly links



thetiming of disqudification for benefitsto the period immediatdy following “thewesk inwhich. . . [the
employese] left hismost recent work voluntarily without good causeinvolving fault on the part of the
employer.” Wereweto adopt the interpretation urged by the Board of Review and MMW Mentd Hedlth,
thetiming language of Wes VirginiaCode 8 21A-6-3(1) would be gtripped of itsmeaning. Finding West
VirginiaCode § 21A-6-3(1) to bedear, unambiguous, and aplain expresson of legidativeintent, wegive
it full force and effect aswritten. \When discharge by an employer isthe event whichin fact causesan
employeeto leave hiswork, preventing the employee svoluntary quit from reaching fruition, thereisno
“wesk inwhich. . . [theemployed] left hismost recent work voluntarily” and conssquently, no Satutory
disqudification. W.Va Code 8§ 21A-6-3(1) (emphassadded). Accordingly, wehold that under West
VirginiaCode § 21A-6-3(1) (1996), an individua who isdischarged without cause by hisemployer after
giving notice of his progpective resgnation, but before expiration of the natice period, isnot disqudified for
unemployment compensation bendfits after the date on which hisresgnation would have become effective

but for the discharge.

Althoughthisissueisoneof first impresson for this Court, we notethat courts of other
dateshavegpplied smilar disgudification provisonsin the sameway aswehave West VirginiaCode §
21A-6-3(1). For example, in Dillard Department Sores, Inc. v. Polinsky, 530 N.W.2d 637 (Neb.
1995), the Supreme Court of Nebraskaexamined whether an employeewas disgudified for unemployment

compensation benefitsunder Nebraska scorollary to West VirginiaCode § 21A-6-3(1)? wherethe

> Nebraska Revised Statutes § 48-628(a)(1) (Cum. Supp. 1992) provides:



employee gave noticeto her employer and wasterminated during the notice period. Under theplain
language of the Nebraskagaute, the Dillard Court concdluded thet the employee was not disqudified for
benefits. In analyzing the Nebraska statute, the court stated:

the statutory language of 8 48-628(8)(1) . . . linksthe

timing of disqudification from benefitsto the period

immediady fallowing“thewesk inwhich[theemployed]

left work voluntarily without good cause.” The

Commissoner notesand the record showsthat Polinsky

left work on October 2, 1992, and did not return. Due

tothetermination of Polingky’ semployment by Dillardon

October 2, there never ensued aweek in which sheleft

work voluntarily, such astorequiredisgudification from

benefits under § 48-628(a)(1).
530 N.W.2d at 642-43; accord West Jordan v. Morrison, 656 P.2d 445, 447 (Utah 1982)
(ressoning, under Utah' scordllary to West VirginiaCode 8 21A-6-3(1), thet “the language of the Satute
isunambiguous. theweek inwhichthedamant actudly leaveswork isthedeterminativefactor regarding
subsequent eligibility”); see also Coleman v. Mississippi Employment Sec. Comm' n, 662 So.2d
626, 628 (Miss. 1995) (goplying comparable Missssppi satute and holding thet “[aln employeewhoiis
terminated without pay after indicating hisintent to resgn may be congdered discharged and digible for

state unemployment benefits’).

Anindividual shall be disqualified for benefits:

(a(1) For theweek inwhichhe or she hasleft work voluntarily
without good cause, if so found by the Commissioner of Labor, and for
not less than saven weeks nor morethan ten weekswhichimmediatdy
follow suchweek, asdetermined by the commissioner according to the
circumstancesineach case. . . .



Intheinstant casg, it isuncontroverted that theimmediate and actual cause of each
dament’ sdeparturefromhisor her jobwasadischarge by theemployer. Thedameants prior submisson
of notice of resgnation isirrdevant under Wes VirginiaCode 8 21A-6-3(1) Snce the damantsactualy

left their jobs not by their own volition but because they were fired.

V. CONCLUSION
Based upon theforegoing, thefina order of the Circuit Court of Kanawha County denying the
clamants unemployment compensation benefitsisreversed, and the case is remanded to the Board of
Review for the entry of an order in accordance with thisopinion, asrequired by West VirginiaCode 8
21A-7-28 (1996).

Reversed and remanded.
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