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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “*Thefunction of an gppd latecourt when reviewing thesufficiency of theevidence
to support acrimind conviction isto examine the evidence admitted at tria to determine whether such
evidence, if believed, is sufficient to convince areasonable person of the defendant’ s guilt beyond a
reasonable doubt. Thus, the rdevant inquiry iswhether, after reviewing the evidencein the light most
favorableto the prosacution, any rationd trier of fact could havefound theessentid dementsof thecrime
proved beyond areasonabledoubt.” Syllabus Point 1, Satev. Guthrie, 194 W.Va. 657, 461 SE.2d
163 (1995).” Syllabus Point 1, State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1996).

2. “A crimind defendant chdlenging the sufficiency of the evidenceto support a
conviction takeson aheavy burden. Angppdllate court must review dl theevidence, whether direct or
drcumdantid, inthelight most favorableto the prasecution and must credit dl inferencesand credibility
assessmentsthat the jury might have drawn in favor of the prosecution. The evidence need not be
incons stent with every condusion savethat of guilt solong asthejury canfind guilt beyond areasonable
doubt. Credibility determinationsarefor ajury and not an gppellate court. Findly, ajury verdict should
be st asdeonly when the record containsno evidence, regardiessof how it isweighed, fromwhichthe
jury could find guilt beyond areasonable doubt. To theextent that our prior casesareincons stent, they
areexpressy overruled.” SyllabusPoint 3, Satev. Guthrie, 194 W.Va. 657,461 S.E.2d 163 (1995).

3. “Whenacrimind defendant undertekesasufficiency chdlenge, dl theevidence,
direct and circumgtantial, must be viewed from the prosecutor’ scoign of vantage, and the viewer must

acocept dl reasonableinferencesfromit that arecongsent with theverdict. Thisrulerequiresthetrid court



judgeto resolved| evidentiary conflictsand credibility questionsin the prosecution’ sfavor; moreover, as
among competing inferencesof which two or moreare plausble, thejudge must choosetheinferencethat
best fitsthe prosecution’ stheory of guilt.” Syllabus Point 2, Satev. LaRock, 196 W.Va. 294, 470
S.E.2d 613 (1996).

4. “*“This Court will not passon anonjurisdictiona question which hasnot been
decided by thetria court in the first instance.” Syllabus Point 2, Sandsv. Security Trust Co., 143
W.Va 522, 102 S.E.2d 733 (1958).” Syl. pt. 2, Dusquesne Light Co. v. Sate Tax Dept., 174
W.Va. 506, 327 S.E.2d 683 (1984), cert. denied, 471 U.S. 1029, 105 S.Ct. 2040, 85 L.Ed.2d 322
(1985)." Syl. pt. 2, Crainv. Lightner, 178 W.Va. 765, 364 S.E.2d 778 (1987).” Syllabus Point 7,
Satev. Garrett, 195 W.Va. 630, 466 S.E.2d 481 (1995).

5. “An unpreserved error isdeemed plain and affects substantid rightsonly if the
reviewing court findsthelower court skewed thefundamentd fairnessor bascintegrity of theproceedings
In somemgor respect. Indear terms, the plain error rule should be exercised only to avoild amiscarriage
of jusice. Thediscretionary authority of this Court invoked by lesser errors should be exercised sparingly
and should bereserved for the correction of thosefew errorsthat serioudy affect the fairess, integrity, or
public reputation of thejudicid proceedings.” Syllabus Point 7, Satev. LaRock, 196 W.Va. 294, 470
S.E.2d 613 (1996).

6. ““Itisimproper for aprosecutor in this Stateto “ [ ssart his persond opinionas
tothejudnessof acause, astothecredibility of awitness. . . or asto the guilt or innocence of the accused
...."” ABA CodeDR7-106(C)(4) inpart.” SyllabusPoint 3, Satev. Critzer, 167 W.Va. 655, 280

S.E.2d 288 (1981).” Syllabus Point 3, State v. Grubbs, 178 W.Va. 811, 364 S.E.2d 824 (1987).



7. “Ingructionsthat arerepetitiousor are not supported by theevidence should not
be giventothejury by thetrid court.” Syllabus Point 7, Satev. Cokdey, 159 W.Va 664, 226 SE.2d
40 (1976).

8. “* Jury indructions arereviewed by determining whether the charge, reviewed as
awhole, sufficiently ingtructed thejury so they understood theissuesinvolved and werenot mided by the
law. A jury ingtruction cannot be dissected on gpped; instead, the entire ingtruction islooked a when
determining itsaccuracy. Thetrid court, therefore, hasbroad discretionin formulating itschargeto the
jury, solong asit accuratdly reflectsthelaw. Deferenceisgiventothedrcuit court’ sdiscretion concerning
the spedific wording of theingtruction, and the precise extent and character of any speaificingruction will
bereviewed for an abuse of discretion.” Syl. Pt. 15, Satev. Bradshaw, 193 W.Va. 519, 457 SE.2d

456 (1995).” Syllabus Point 1, Sate v. McGuire, 200 W.Va. 823, 490 S.E.2d 912 (1997).



Per Curiam:

Thedefendant, Jerry Sapp, Jr., appedsthe April 9, 1999 order of the Circuit Court of
Preston County, West Virginia, which denied hismotion for anew trid. Thedefendant was convicted by
jury trid of first degree murder with arecommendation of mercy for the desth of Randy Nestor. On
apped, the defendant assignsnumerous errors. After thoroughly reviewing the briefs and therecord

submitted on appeal, we find the circuit court committed no reversible error.

FACTS

Fortney’ sMill isacamping and recreetion spot | ocated in Preston County, West Virginia
For many yearsresdentsof Preston County have goneto Fortney’ sMill to swim under the bridge of Three
Fork Creek; unfortunately, in recent years, Fortney’ sMill hasdevel oped abad reputation for crimina
activity. OnJuly 8, 1995, severd peoplewereenjoying therecreation a Fortney’ sMill. Onegroupwhich
congsted of Randy Nestor, hiswife, Patty Nestor, and afriend, Carolyn Constance Hunt, camefrom
Akron, Ohio, to cel ebratethe Fourth of July weekend. A group of loca peopleincuding the defendant,
Mark Hodgkins, Brian White, ShellaCostdlo, and David Bdll gathered at Fortney’ sMill that weekend to

party and have a good time.



The evidence adduced at trid indicated that during the course of the day, the defendant
adongwith ShalaCaogdlo, Mark Hodgkins, and Brian Whitebought some acid from Petty Nestor. Upon
trying theacid, they discovered it had no effect on them. Thismade the defendant unhappy, and, asthe
day and evening grew longer, hebecameincreasingly angrier. After dark, the defendant’ sgroup ended
up partying with Randy Nestor’ sgroup around their campfire. Theentire group wasdrinking beer and
usingdrugs, espedidly marijuana. Thedefendant finaly becameso angry that hedecided to do something
about the bad acid he had purchased earlier. He picked up apieceof firewood and waked over to Randy
Nestor ashe sat on the ground and struck him twice with grest force and violence ontop of the head.
People scattered and most eyewitnessesimmediately |eft thearea. When confronted by police, most

refused to talk and later admitted that when they did talk, they did not tell the truth.

Randy Nestor suffered massive braininjuriesasaresult of theattack. Patty Nestor and
Caralyn Hunt trangported him by private vehideto the emergency room a Grafton City Hospital. From
there hewastrangported by helicopter to Ruby Memoriad Hospitd in Morgantown, West Virginia, where
surgery was performed to relieve the pressure on hisbrain. Randy Nestor died six dayslater. The

immediate cause of death recorded on the death certificate is“[b]lunt force craniocerebral traumatic

injurieq].]”

The defendant was charged with murder by crimina complaint in magigtrate court and
arrested on October 17, 1997. Hewasindicted on October 22, 1997 and arraigned on October 24,

1997. After the State and the defense requested and were granted continuances, the defendant’ stria
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commenced on February 8 and ended on February 11, 1999with aconviction of first degree murder with
arecommendation of mercy. OnApril 1, 1999, the defendant was sentenced according to thejury verdict.
The defendant filed amotion for anew trid which was denied by the circuit court on April 9,1999. The

defendant appeals from this order.

DISCUSSION

On gpped, the defendant assgns severd errors. He contends the circuit court erred by
failing to notice plain error becausethe State did not prove by direct evidencethat the crimeoccurredin
Preston County as alleged in the indictment, and, as aresult, venue was not proven; by admitting
photographstaken during theautopsy without apreliminary finding regarding gruesomeness, by dlowing
other aimescommitted by the defendant to be admittedinto evidence; by dlowing aninaufficent jury pand
to bedrawn; by failing to indudeingructionsregarding voluntary mandaughter and involuntary mandaughter
inthejury charge; and by not indructing thejury regarding the defendant’ sstate of intoxicetion a thetime
thecrimewas committed. The defendant aso contends hewas prejudiced because his character was
attacked by the Statein violaion of hisright to afair trid; the gpecia prosecutor expressed hispersond
opinion asto the credibility and the guilt or innocence of the defendant; and by dale prosscution. The Sate

contends the circuit court committed no reversible error. We agree.



The defendant contendsthe State falled to prove the crime occurred in Preston County.
Wesmply find nomeritinthisargument. Venuewasprovenby theState. At trid, Deputy Joseph Stiles,
aninvedigator for the Preston County Sheriff’ s Office, was specificaly questioned regarding thelocation
of Fortney’ sMill. Heanswered, “Itisin the southwestern corner of Preston County. It issomewhat
northwest of Newburg and Independence, and it basically liesjust shy of three-tenthsof amileeast of the
Preston County-Taylor County line, but in Preston County.” Stat€' sExhibit 25, amap which showsthe
location of Fortney’ sMill in Preston County was admitted into evidence with the defense seting, “There
Isno objection.” When asked to explain the map, Deputy Stilesstated, “Itisamap thet | prepared that
shows Fortney’ s Mill in relation to itslocation in southern Preston County. It aso hasfour agria
photographsthat | took showing the Fortney’ sMill area” Whileexplaining theaerid photographs, Deputy

Stiles identified the campsites which are located in the area where the murder took place.

Furthermore, during cross-examination, the defendant himsdlf was questioned regarding
thelocation of Fortney’ sMill. The prosecutor asked, “ Thereisno argument, isthere, that wherethis
happened a Fortney’ sMill isin Preston County, right?” The defendant answered, “True” Hewasasked
if that isin Wegt Virginia, towhich hedso answered, “True” Thereisno question the murder occurred
a Fortney’ sMill, and it was conclusvely proven a trid that Fortney’ sMill islocated in Preston County,

West Virginia

Thedefendant arguestheverdict in thiscaseis dearly wrong becauseit is contrary to the

law andtheevidence. Inhisbrief hesmply concludesthat “the evidencein generd wasinsufficient on
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whichto baseaverdict of guilty of murder inthefirst degree” Hedrawsthisconcuson based onthefact
that thewitnessesand thedefendant werein various ages of intoxication when the victim was murdered
which resulted inincongstenciesasto the detalls of the murder when thesewitnessestedtified a trid. He
pointsto no specificinconsstencies and does not tell ushow or why the evidenceisinaufficient. Insteed,
he concluded thispoint in hisbrief by reminding usthat we* will reversethejudgment below if itisbasad

upon incorrect conclusions of law.”

Regarding chdlengesto the sufficency of evidenceto support ajury verdict, thisCourt has
sad:

“Thefunction of an appdlate court whenreviewing thesufficiency of the
evidenceto support acrimind conviction isto examinethe evidence admitted at
trid to determine whether such evidence, if believed, issufficient to convincea
reasonable person of the defendant’ sguilt beyond areasonable doubt. Thus, the
rdlevant inquiry iswhether, after reviewing theevidenceinthelight mod favorable
to the prasacution, any rationd trier of fact could have found the essentid dements
of the crime proved beyond areasonable doubt.” Syllabus Point 1, Satev.
Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

Syllabus Point 1, State v. LaRock, 196 W.Va. 294, 470 S.E.2d 613 (1996). Also,

[@ aimind defendant chdlenging the aufficdency of the evidenceto support
aconviction takes on aheavy burden. An appellate court must review dl the
evidence, whether direct or circumstantia, in thelight most favorableto the
prosecution and mugt credit dl inferencesand credibility assessmentsthat thejury
might have drawn in favor of the prosecution. The evidence need not be
inconggtent with every conduson savethat of guilt solong asthejury canfind guilt
beyond areasonable doubt. Credibility determinationsarefor ajury and not an
aopdlatecourt. Findly, ajury verdict should be set asde only when therecord
contains no evidence, regardiess of how it isweighed, fromwhich thejury could
find guilt beyond areasonable doubt. To the extent that our prior cases are
inconsistent, they are expressly overruled.



Syllabus Point 3, State v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).

Inthe casesub judice, four eyewitnessestestified at trid that the defendant attacked the
victimwith apiece of firewood a Fortney’ sMill. When questioned regarding the eventsof that fateful
night, David Bdll dated, “I saw Jarry Sgpp hit Matthew Nestor [9¢] withapiece of wood.” Upon further
questioning, thewitnessanswered, “Well, | remember Jerry Sepp, | don’t know if hewassgitting around
the campfireor not. He camefrom somewhere, | don’t know, but he came and waked up to Randy
Nestor and said theacid, not using hisexact words, but in effect theacid you sold uswasbad.” David Bell
continued by gating, “1 don't know if he pulled alog out of the campfireor besdeof it, but he pulled it and
hehit Mr. Nestor. Mr. Nestor was Sitting with hislegscrossed. He hit Mr. Nestor down onthe top of

the head face area here.”

When asked to describe how theattack happened, another eyewitness, ShellaCogdlo,
answered as follows:

Mark and |--we heard athud so we look over and Jerry--wdl, Randy
was-wesaw him sheke hishead and we seen Jarry lift up hislike dub, likeathick
log branch, | don’t know, and he hitsthe guy and the guy falls backwardsand
Randy’ swiferunsover toward Jerry and Jarry hitsher with it and then she backs
off and meand Mark run over to try to hdp theguy and Mark ripsthe guy’ sshirt
off and triesto wipethe blood off, and | washolding him up and then | told the
guy, Randy’ swife, that we needed to get an ambulancefor him and sherefused
to because shehad drugson her and then it seemed likefive minutes efter thet we
took off.”

When askedif anything unusua heppened ashewas sitting around the campfire drinking beer and smoking
dope, another witness, Brian White, replied, 1 reckon [Jerry] was dill mad about the bad acid, picked up
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alog out of thefire, hit Randy in the head and then thingsjust turned pretty hectic from that point on.”
Upon further questioning, he added, “[ Jerry] [h]it Randy inthehead. . . . Just picked the stick up and hit

right across the top of the head with it.”

Carolyn Constance Hunt testified in the following manner:

A. After wewerestting aroundfor awhiledl of asudden Randy wes
getting hit over the head.

Q. Tell me how that happened.

A. Jugt out of nowherethisman gppeared and Randy wassitting to
my left and we were talking and al of a sudden | looked up and there he was.
There who was?

Jerry.

Had you seen this person before?

| thought | had met him earlier at the campsite.
Do you know him by anything besides Jerry?
Jerry Sapp. No.

Ms Hunt continued to testify by demondrating the defendant’ ssance during theattack. Shetegtified thet

>0 >0 >0

the defendant hit the victim twice with alog.

The defendant, while testifying on hisown behaf, presented the only evidencewhich
contradicted thetestimony of thesefour witnesses. Hetetified that he drank beer and smoked marijuana
ontheday in question, but he used no acid. Headmitted that hedid go over totheNesters campsite. He
continued testifying by gating thet Brian White bought someadid from theNestersand hewascomplaining
around the campfirethat it wasno good. He presented hisdefenseby stating, “1 saw Brian grab thelog
fromthefireand took it in abetting Stuation and smacked Randy.” Thefallowing didoguethentook place

between the defendant and defense counsel:



Q: Okay. | want youinthebest detall that you can remember tdll this
jury what it isthat happened, what it is that you saw.
When Randy got struck?
Yes.
| saw Brian Whitegrab thestick out of thefireand smack Randly.
How many times did he smack him?
| only seen once.
Okay. When that happened, what did you do?
| just kind of, you know, I’'m not that kind of &, you know, | have
never been that kind of aperson and, you know, that’ sunbelievableto see
somebody up and smack somebody over the heed likethat. But Brian did smack
Randy.

>2O2O020>

In Syllabus Point 2 of Satev. LaRock, 196 W.Va 294, 470 S.E.2d 613 (1996), this
Court gave the following guidance:
When acrimind defendant undertakesasufficiency chalenge, dl the
evidence, direct and circumgtantial, must beviewed from the prosecutor’ scoign
of vantage, and the viewer must accept dl reasonableinferencesfromit that are
condgtent with theverdict. Thisrulerequiresthetrid court judgeto resolvedl
evidentiary conflictsand crediibility questionsin the prosecution’ sfavor; moreover,
asamong competing inferencesof which two or moreareplausible, thejudge must
choose the inference that best fits the prosecution’s theory of guilt.
Inthe casea bar, thejury obvioudy beieved the State switnesses over the defendant’ stestimony. When
viewed in thelight most favorabl e to the prasecution, thereisno doubt the record contains evidencefrom

which ajury could justifiably find the defendant guilty beyond a reasonable doubit.

The defendant aleges autopsy photographsshould not have been admitted into evidence
without apreiminary finding by the court regarding whether they weregruesome. Uponreviewingthe

record, wefind that only one photograph of thevictimwasadmitted into evidence. Itisaphotograph of



thelaceration to thevictim’ shead which wastaken before the autopsy was performed. Thewound had
been cleaned and the photograph showed no blood, gore, or contorted facid expressons. Themedicd
examiner tedtified a trid that “[i]t showsthelaceration, itshedling, and it showsthe hedling surgicd incision
that was made by the neurosurgeonsand part of their trestment showsthe beginningsof that andit’ sgot
our casenumber onascdeinittoidentify it.” Defense counsd specificaly sated, “Y our Honor, thereis

no objection to its admission.”

Itiswdl sattled that ““*“[t]his Court will not passon anonjurisdictiond question which has
not been decided by thetrid courtinthefirstingance.” SyllabusPoint 2, Sandsv. Security Trust Co.,
143W.Va. 522, 102 SE.2d 733 (1958).” Syl. pt. 2, Duquesne Light Co. v. Sate Tax Dept., 174
W.Va 506, 327 S.E.2d 683 (1984), cert. denied, 471 U.S. 1029, 105 S.Ct. 2040, 85 L.Ed.2d 322
(1985)." Syl. pt. 2, Crainv. Lightner, 178 W.Va. 765, 364 S.E.2d 778 (1987).” SyllabusPoint 7,
Satev. Garrett, 195 W.Va 630, 466 S.E.2d 481 (1995). Regarding unpreserved errors, this Court
further stated:

Anunpreserved error isdeemed plainand affectssubgtantia rightsonly

if the reviewing court findsthelower court skewed the fundamentd fairnessor

bascintegrity of the proceedingsin somemgor respect. Indear terms, theplan

error rule should be exercised only to avoid a miscarriage of justice. The

discretionary authority of this Court invoked by lesser errors should be exercised

sparingly and should be reserved for the correction of those few errorsthat
serioudly affect the fairness, integrity, or public reputation of the judicial
proceedings.

Syllabus Point 7, Sate v. LaRock, 196 W.Va. 294, 470 SEE.2d 613 (1996). Not only wasthisissue

not raised in the lower court, it was expresdy gpproved. Apart from that fact, the photograph was not



admitted to inflame thejury but to show the nature of thewound. Admission of the photograph did not
Kew thefundamentd fairessof thetrid proceadings, and, accordingly, wefind thedreuit court committed

NO error.

Thedefendant alegesthecircuit court alowed evidence of other crimesto beadmitted,
thereby improperly atacking his character. Herefers hereto the tesimony regarding hisillegd use of
drugs. Therecord containsno objectionto any of the tesimony that he now finds objectionable. Once
again, thisCourt will not passonanonjuristictiond quegtioninthefirg ingance. Furthermore, the court
gaveacautionary or limiting indruction to thejury regarding the gopdlant’ s possesson and use of drugs.
Thejury wascautioned that the alleged possession of drugswas not admitted asproof of guilt but soldy
for thelimited purpose of motiveor intent. Defense counsd asked that the cautionary indtruction remain

in the jury charge and stated there was no objection to the instruction. We find no error.

The defendant dlegesan insufficent jury pand wasdravn denying him due processand
equd protection. Hedatesthat thirty-two jurorswere cdled, and after the court excused severd potentid
jurors, the number was down to twenty-three from which apand of twenty wasdravn. Hemakesno legd
argument on thisissue. Hesmply condudesthat his case demanded “afar larger pand of jurors. . . due
to the seriousness of the charge’ and fallureto providealarger pand denied him due processand equd
protection. Therecord showsthat the defendant fully used hissix peremptory strikesfrom the pand of
twenty primary jurorsand one peremptory srike fromthefour dternatejurors. He made no objection &

trial to the jury panel or the jury selection process. We find no legal or factual merit in this argument.
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Thedefendant dlegesthecircuit court erred by dlowing thespedid prosecutor to express
hispersond opinion asto the credibility of the defendant asawitnessand asto hisguilt or innocence. The
remarksthe defendant finds offensive were made during the State’ sclosing argument. The prosecutor
stated:

Ladiesand gentlemen, Randy Nestor didn’t deservetodie. Randy Nestor was

thevictim of someone sfury unlesshed upon him, and no metter what wethink of

Randy Nestor and the company that he was keegping and the placewherehewas,

everybody inthis courtroomincluding the defendant can agree he didn’t deserve

to die.

Therewasno objection to theseremarksat trid. However, the defendant now contends the prosacutor
rendered hisopinion asto animportant d ement and the better practicewould have beenfor the prosecutor
to Sate the evidence disclosed the victim did not deserveto die. He aso complainsthat the prosecutor
commented upon hisdemeanor whileonthesand. Actualy, therecord reved sthat the prosecutor asked

the jury to compare the demeanor of Brian White with that of the defendant while each was testifying.

ThisCourt has*[clusomarily . . . refused to consider objectionableremarksinaclosng
argument unless an objection hasbeen madd.]” Satev. Grubbs, 178 W.Va. 811, 818, 364 SE.2d
824,831 (1987). Nonetheless, “‘[i]tisimproper for aprosecutor inthis Stateto “[a] ssert his personal
opinion asto thejustness of acause, asto thecredibility of awitness. . . or asto the guilt or innocence of
theaccused. . ..” ABA Code DR7-106(C)(4) inpart. SyllabusPoint 3, Satev. Critzer, 167 W.Va
655, 280 S.E.2d 288 (1981).” Syllabus Point 3, Satev. Grubbs, 178 W.Va. 811, 364 S.E.2d 824

(1987). Inthe caseat bar, the prosecutor was not stating his persond opinion but wasingead makinga
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gatement of the evidencethat had been presented at trid. Clearly, the defendant was not prejudiced by

these remarks.

Thedefendant alegeshe was prg udiced by sae prosecution because the offense occurred
in 1995 but hewas not indicted until 1997 or brought to trid until 1999. Wefind no objectionbdow to
ddeprosacution. Neither can we determine how the defendant might have been preudiced by the lapse
intimeprior toindictment andtrid. Duringthetrid, Deputy Stilestegtified that even though the defendant
wasquickly identified asasuspect, thearimewasnot quickly solved. Theinvestigation teeam hed adifficult
time determining who was present a the Stewhen the murder took place. Peoplewho wereinterviewed

about the murder did not readily tell the truth or were unwilling to talk.

Moreover, a apre-trid conference held on September 11, 1998, the prosecutor asked
for acontinuanceto which defense counsd spedificaly sated he had no objection. Defense counsd further
explained that, likethe State, he needed tolook for acouple morewitnesses, and then, upon questioning
by the court, madeamation for acontinuance. At another pre-trid hearing, held on November 30, 1998,
defense counsd requested yet another continuance based upon “ newly discovered evidence” During
pogt-trid motions, defense counsel acknowledged thetrid was continued upon thedefendant’ srequest
becauseanew witnessturned up. The defendant cannot movefor continuancesprior totria and then, on

appeal, complain because histrial was continued.
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The defendant dlegesthetria court erred in charging thejury on fird degree murder and
second degree murder while excluding an instruction on voluntary mandaughter and involuntary
mandaughter. Hebdievesevidencewas presented fromwhich thejury could havefound hegt of passon
or that hewas o intoxicated that he lacked the requisite intent to commit murder. The record does not

support such a conclusion.

Thedefendant’ sdefenseat trid wasthat he did not murder Randy Nestor but that Brian
Whitedid. A careful reading of the record shows that no evidence was presented & trid upon which the
jury could find an unintentiona taking of thelife of another while engaging in an unlawful act nor was
evidence presented to show the unlawful doing of alawful act. See SyllabusPoint 7, Satev. Barker,
128 W.Va. 744, 38 SE.2d 346 (1946). (“ The offense of involuntary mandaughter is committed when a
person, while engaged in an unlawful act, unintentionaly causes the deeth of another, or whereaperson
engaged inalawful act, unlawfully causesthe death of another.”) Aninstruction oninvoluntary
mand aughter was, therefore, not warranted. Neither did the defendant present evidence of “sudden,
intentiond killing upon gross provocation andinthe heat of passon.” Satev. McGuire, 200W.Va 823,
833, 490 SE.2d 912, 922 (1997) (quoting Satev. Beegle, 188 W.Va. 681, 685, 425 S.E.2d 823, 827
(1992)). Thedefendant doesnot claim hewas suddenly provoked by something Randy Nestor said or
did; hedamshedidnot kill him, Brian Whitedid. Basad upon thisevidence, aningdruction on voluntary
mandaughter was not warranted. \WWhen thereisno evidenceto support giving aparticular indructionthe

trid court isnot obligeted to give thet indruction. This Court has peaificdly dated that “[ijngtructionsthet
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arerepetitiousor are not supported by the evidence should not be given to thejury by thetria court.”

Syllabus Point 7, State v. Cokeley, 159 W.Va. 664, 226 S.E.2d 40 (1976).

Moreover, prior to charging thejury, the court discussed with the praosecutor and defense
counsel whether to give an ingtruction on provocation. Thejudge concluded that “it isthe defendant’s
position through histestimony that therewasno provocation.” Defense counsdl agreed and stated there
was no objection to the court Sriking the paragraph on provocation. The court o asked if therewasan
objection to removing the ingtruction on voluntary intoxication because of the defendant’ stestimony that
he had abeer buzz but was not “ so intoxicated thet hedidn’t see BrianWhite hit Randy Nestor.” Defense
ocounsd responded, “That' sfing, Y our Honor. That isthetestimony.”* If the court had forced such an

Instruction upon the defendant, it would have undermined his credibility and impaired his defense.

Upon reviewing the record, we find the defendant did not request an instruction on intoxication.
Infact, thetrid judgewasorigindly prepared to givean indruction onintoxication asit rdaesto intent but
removed theingruction basad on the defendant’ stestimony. Defensecounsd agreed. Therecord reved's
the following conversation took place:
THE COURT Now, on Page16 and 17 isavoluntary drunkennessand
intoxicationingruction. | had drafted thisout beforel heard dl of theevidence.
Itisthe court’ sinclination to takethat out because of Mr. Sapp’ stestimony thet
he had a--I think he used theword beer buzz but | could bewrong, but that he
wasn't so intoxicated that he didn’t see Brian White hit Randy Nestor.
MR. SIGWART:  That'sfine, Your Honor. That isthe testimony.
MR. SNYDER: The satewould agree that the factsdon't seem
to support that instruction.
THE COURTSo | would take out the voluntary drunkenness
instruction[.]
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Findlly, thecourt asked if “either the state or the defendant” would liketo indude any other
Indructionswhich had been submitted to the court but had been | eft out of thecharge. The Statehad no
objection to the charge and defense counsel stated, “[ T]hereisnothing further to be added to the
indructionsby thedefendant.” Defensecounsd pedificdly sated, “ Thereareno objectionstothecourt’'s

proposed charge.”

This Court previoudly stated:

“Jury ingtructions are reviewed by determining whether the charge,
reviewed asawhole, sufficiently indructed thejury so they understood theissues
involved and werenot mided by thelaw. A jury ingtruction cannot be dissected
on apped; instead, the entire instruction islooked at when determining its
accurecy. Thetrid court, therefore, hasbroad discretioninformulating itscharge
tothejury, solong asit accuratdy reflectsthelaw. Deferenceisgiventothe
dreuit court’ sdiscretion concerning the spedific wording of theingruction, and the
preciseextent and character of any specificingtruction will bereviewed for an
abuse of discretion.” Syl. Pt. 15, Sate v. Bradshaw, 193 W.Va. 519, 457
S.E.2d 456 (1995).

Syllabus Point 1, Satev. McGuire, 200 W.Va 823, 490 SE.2d 912 (1997). Giventhecircumstances
discussed above, webdievethedreuit court did not dbuseitsdiscretioniningructing thejury inthiscase.
Thedefendant wasgiven every opportunity to object to the charge or to offer additiond instructionsand
faledtodoso. Not only did henot object or fail to offer additiond indructions, he expresdy agreed thet
the chargewas proper. Themembersof thejury were sufficiently instructed on theissuesand were not

misled by the law.
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CONCLUSION

Wehavethoroughly reviewed each of the defendant’ sassgnmentsof error and find the
creuit court committed no reversbleerror. For theforegoing reasons, thefind order of the Circuit Court
of Preston County is affirmed.

Affirmed.
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