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SYLLABUS BY THE COURT

1. “Where the issue on an appeal from the ciuuirt is clearly a question
of law or involving an interpretation of a statuigs apply ale novestandard of review.”

Syl. Pt. 1Chrystal R.M. v. Charlie A.L194 W.Va. 138, 459 S.E.2d 415 (1995).

2. “A statutory provision which is clear and unaguwmus and plainly
expresses the legislative intent will not be inteted by the courts but will be given full

force and effect.” Syl. Pt. &tate v. Epperlyl35 W. Va. 877, 65 S.E.2d 488 (1951).

3. “Itis well established that the word ‘shaih’the absence of language in
the statute showing a contrary intent on the piathe Legislature, should be afforded a
mandatory connotation.” Syl. Pt.Nelson v. West Virginia Publ. Employees Ins, Bdl

W. Va. 445, 300 S.E.2d 86 (1982).

4. The exception of agriculture and farming frdra business franchise tax
set forth in West Virginia Code 8§ 11-23-3(b)(8) 919 extends to activities of growing and
managing timberland, provided there is no diregbimement in actual timbering activity

and the other statutory quantifications and guetfons are met.



McHugh, Justice:

In this appeal, the State Tax Commissioéieereinafter “the Commissioner”)
challenges the July 29, 2009, final order of the@i Court of Kanawha County affirming
the decision of the Office of Tax Appeals. Thei€dfof Tax Appeals held in an order dated
March 18, 2008, that Heartwood Forestland Fund tedhiPartnership, Heartwood
Forestland Fund Il Limited Partnership, Heartwooddstland Fund Il Limited Partnership,
and Heartwood Forestland Fund IV Limited Partngrghereinafter “Appellees”), were
exempt from paying the business franchise tax assa# issued by the Commissioner
because the partnerships were involved in “aguceland farming,” activities not subject
to the business franchise tax. Having completedexiew of the briefs and arguments of

the parties, relevant statutes, and case law, fivenahe ruling of the lower court.

|. Factual and Procedural Background
Appellees are North Carolina limited partnershifigt have invested in

wooded lands in West VirginfaThey are qualified to do business in West Virgiwhere

The current Tax Commissioner is Craig A. Griffithho was appointed to
that post on June 30, 2010. The appeal of the®©i Tax Appeals decision was filed in
the circuit court by the former Commissioner, Clopher G. Morris.

’Another North Carolina partnership, Forestland @rdiLC, manages
Appellees, and has filed income and franchisegaxns in West Virginia. The tax liability
of the managing partnership is not at issue indage.

3According to the Commissioner, the real propertypdlfees own in West
(continued...)



their operations are limited to managing the tirtdvet they own, producing and sustaining
timber on that land and selling the harvest righthe standing timber to third parties. All

of this is accomplished through forest land managgmlans designed by Appellees.

In 2000, the Commissioner notified Appellees thayt should be filing
business franchise tax returns. Appellees comtestenpliance with the notices. The
Commissioner determined that no business frantémsesturns would need to be filed for
years prior to 2003, but insisted that returnslied for the years at issue in the present case,
2003 and 2004. Appellees complied with this regbeéling returns on which they stated
that they were not subject to the business frapdhis because their activities were limited
to agriculture and farming. The Commissioner sghbeatly issued notices of business
franchise tax assessment to Appellees. Appellettsoned the Office of Tax Appeals for

a reassessment.

As noted in the March 18, 2008, Office of Tax Aplgearder, the parties
agreed to forego an evidentiary hearing and subditie matter for decision based upon

stipulations as to material facts. Also reflectethiis order was the finding by the Office of

3(...continued)
Virginia has been certified by the West VirginiaviBion of Forestry as “managed
timberland,” which qualifies the property for trewnt as such fad valorenproperty tax
purposes under West Virginia Code 8 11-1C-11(b%89
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Tax Appeals that the partnerships were exceptad the business franchise tax because
their exclusive business activity was agriculturd garming. The Commissioner appealed

this decision to the circuit court.

In addition to renewing the arguments raised befar®©ffice of Tax Appeals,
the Commissioner maintained in the circuit coumpeqd that timber is not a “woodland
product” resulting from an agriculture and farmiacfivity as that term is used in West
Virginia Code § 11-23-3(b)(8) regarding the busgteanchise tax. In an order dated July
29, 2009, the circuit court rejected the Commissitsrarguments and affirmed the decision

of the Office of Tax Appeals.

The Commissioner petitioned this Court for reviefstee July 29, 2009,

circuit court order, which was granted by ordeedatebruary 11, 2010.

[I. Standard of Review
The central issue in this appeal is a matter déisigy interpretation, which
poses a legal question. Syl. PtAppalachian Power Co. v. State Tax Dep@5 W. Va.
573, 466 S.E.2d 424 (1995) (holding that “[ijntexing a statute or an administrative rule
or regulation presents a purely legal questionestibbpde novaeview”). “Where the issue

on an appeal from the circuit court is clearly asjion of law or involving an interpretation



of a statute, we applyde noveostandard of review.” Syl. pt. Chrystal R.M. v. Charlie

A.L, 194 W.Va. 138, 459 S.E.2d 415 (1995).



I1. Discussion

The Office of Tax Appeals phrased the disposiggee in this case as whether
the “activities of growing and managing standimgter, without any timbering activity, are
excepted clearly from the West Virginia busineasithise tax.” Appellees argued before
the Office of Tax Appeals that the activities o fhartnerships were limited to “agriculture
and farming,” which are excepted from the busifiesxhise tax pursuant to West Virginia
Code 8 11-23-3(b)(8). The Commissioner contenbdatithe partnerships were subject to
the business franchise tax becausepttaperty tax definition of “farming” specifically
excludes forestry and growing of timber and the esamould be incorporated into the
franchisetax definition of “agriculture and farming.” The Conssioner maintained that
the incorporation was warranted because therecrsss-reference made in the business
franchise tax statute (W. Va. Code § 11-23-3(b)i@}he property tax portion of the Code
regarding valuation of farm property (W. Va. Cod&181A-10). Under the language in
West Virginia Code 8§ 11-1A-10(b), a person engagéddrestry or growing timber is not
engaged in farming for property tax purposes. Chenmissioner maintained that even
though Appellees were not engaged in timberingctlyethey were in the forestry business

because they made money by selling standing titolmher entities engaged in timberihg.

“The Commissioner has raised additional argumentssrappeal regarding
the definition of “woodland products” and “timbeg activity,” as well as altering the
characterization of a business for varying tax pags. We limit our review to the issue
raised at the time the record was made in thisaiabe Office of Tax AppealsState ex rel.

(continued...)



In enacting the business franchise tax, the Legigadeclared that the “tax
is imposed on the privilege of doing businessisshate[.] W. Va. Code § 11-23-1 (1985);
see alsaW. Va. Code § 11-23-6(a) (2008). At the hearthaf inquiry before us is the
definition of “doing business” appearing in the imess franchise tax statute at West
Virginia Code § 11-23-3(b)(8), which provides:

The term “doing business” means any activity of a
corporation or partnership which enjoys the beseéihd
protection of the government and laws of this sexteept the
activity of agriculture and farming, which shall arethe
production of food, fiber and woodland products t(bot
timbering activity) by means of cultivation, tillagf the soil
and by the conduct of animal, livestock, dairyaapiequine or
poultry husbandry, horticulture, or any other plantanimal
production and all farm practices related, usuahordental
thereto, including the storage, packing, shippimjraarketing,
but not including any manufacturing, milling or pessing of
such products by persons other than the produeezdh

The activity of agriculture and farming shall mesrch
activity, as above defingeaccurring on not less than five acres
of land and the improvements thereon, used in thdyztion
of the aforementioned activities, and shall mearptioduction
of at least one thousand dollars of products peuamthrough
the conduct o$uch principal business activities as set forth in
section ten [§ 11-1A-10], article one-a, chaptezwadn of this
code.

%(...continued)
Clark v. Blue Cross Blue Shield of West Virginie,,|1203 W.Va. 690, 699, 510 S.E.2d 764,
773 (1998) (“Typically, we have steadfastly heldthie rule that we will not address a
nonjurisdictional issue that has not been deterchiog the lower court.”); Syl. Pt. 2,
Duquesne Light Co. v. State Tax Dep74 W.Va. 506, 327 S.E.2d 683 (1984) (“This Gour
will not pass on a nonjurisdictional question whids not been decided by the trial court
in the first instance.”).



(Emphasis added.) The relevant portion of Wesgi¥ia Code 8§ 11-1A-10 herein cross-
referenced reads (with emphasis added):

(b) A person is not engaged in farming if he isranily
engaged in forestry or growing timber. Additiogalla
corporation is not engaged in farming unlesspitmcipal
activity is the business of farming, and in thenéubat the
controlling stock interest in the corporation is oed by
another corporation, the corporation owning the trofling
interest must also be primarily engaged in the hess of
farming.

Relevantlegislative rules promulgated by the SkateDepartment to explain
and clarify these provisions of the business frasectax provide:

3.10. Doing business. -- The term “doing business”
means any activity of a corporation or partners¥hpch enjoys
the benefits and protection of the government amd lof the
State of West Virginiagxcept the activities of agriculture and
farming.

3.10.1. For purposes of these regulations, the
terms“agriculture” and “farming” shall meanthe production
of food, fiber, and woodland products (but not taribg
activity) by means of cultivation, tillage of theilsand by the
conduct of animal, livestock, dairy, apiary, equorepoultry
husbandry, horticultural, or any other plant or naali
production activity and all farm practices relategual or
incidental thereto, including the storage, packstgpping and
marketing of agricultural or farm products, but natluding
any manufacturing, milling or processing of sucbdurcts by
persons other than the producer thereof.

3.10.2. Theactivities of agriculture and farming
shall mean such activities, as defined heretcurring on not
less than five (5) acres of land and the improvam#rereon,
used in the aforementioned activities, and shaéimanly such

Z



agriculture and farming activities resulting in gfreduction of
at least one thousand dollars ($1,000.00) of afyuici or
farming products per annum through the conduct h&f t
business of farming as tipeincipal activityof the corporation
or partnership in the manner described in W. VadeC§
11-1A- 10 et seq. and the regulations related tbere

110 W. Va. C.S.R. 23 §§ 3.10, 3.10.1, 3.10.2 (196@)phasis added).

Upon consideration of the above statutory and eggu provisions, the
Office of Tax Appeals issued a thorough and wedlsmed opinion of the Chief
Administrative Law Judge R. Michael Reed on Mar8h 2008, containing the following
conclusions:

It is clear that the explicit language of both takevant
statute, W. Va. Code § 11-23-3(b)(8) [1991], antthefrelevant
legislative regulations, W. Va. Code St. R. 88 2B33.10.1 &

- 3.10.2 (Apr. 15, 1992), defines the term “agticté and
farming,” for business franchise tax purposes, esfarth
therein including “the production of woodland productsitb
not timbering [severing] activity), . . . and . plant . . .
production”[] — and not as set forth in W. Va. C&l&1-1A-
10(b) [1983] (which, forad valoremproperty tax purposes,
excludes forestry or growing timber from “farming’l} is also
clear, especially from the very wording of W. Vade St. R.
8110-23-3.10.2 (Apr. 15, 1992), that the refermm\W. Va.
Code §11-1A-10[1983], near the end of W. Va. Codé-23-
3(b)(8) [1991], is_onlyfor the purpose of incorporating the
requirement of “principal activityinto the meaning of the
“business of farming,” for business franchise taxpgmses (as
well as for property tax purposes).




(Emphasis in original.) Thereafter, the Officelaix Appeals order contains the following
conclusion of law:
The exception from the West Virginia business fhase
tax set forth in W. Va. Code [8] 11-23-3(b)(8) [119defining
the term “doing business” for such tax purposesxatuding
the activity of “agriculture and farming,” appliekarly to the
activities of growing and managing standing timheithout
any timbering (severing) activity, when, as heugh activities
are carried on to the extent required by that dtedm of the

term “agriculture and farming” provided in that sastatute for
business franchise tax purposes.

The circuit court likewise closely reviewed thetstary and regulatory
provisions at issue before affirming the Officelaix Appeals ruling. Inits July 29, 2009,
order, the circuit court concluded as a matteawf I'that the Partnerships’ activities satisfy
all of the requirements of the franchise tax dé&bni of ‘agriculture and farming’ found in
W. Va. Code § 11-23-3(b)(8). Since the Partnesstdge engaged in the activity of

agriculture and farming, they are not subject tftanchise tax.”

When determining matters involving statutory langgiave initially look to
the intent of the Legislature in enacting the |&yl. Pt. 1 Smith v. State Workmen’s Comp.
Commr, 159 W. Va. 108, 219 S.E.2d 361 (1975) (“The arynobject in construing a
statute is to ascertain and give effect to thenintéd the Legislature.”). However, “[a]

statutory provision which is clear and unambiguand plainly expresses the legislative



intent will not be interpreted by the courts bull e given full force and effect.” Syl. Pt.

2, State v. Epperlyl35 W. Va. 877, 65 S.E.2d 488 (1951).

It is clear that the Legislature intended that lisiness franchise tax be
“imposed on the privilege of doing business in gt&e.” W. Va. Code § 11-23-1. Itisalso
clear that the Legislature intended that “doingihess” did not apply to agriculture and
farming activities which occur on at least five exrof land and producing at least a
thousand dollars of products a year as a printipsiness activity. W. Va. Code 8§ 11-23-
3(b)(8). Equally apparent on the face of West Mia Code § 11-23-3(b)(8) is that the
definition of the ‘activity of agriculture and farming” is defined solely wiitthat statute,
wherein it states: “except the activity of agricwét and farming, whickhall meart “It is
well established that the word ‘shall,’ in the alxse of language in the statute showing a
contrary intent on the part of the Legislature idtdde afforded a mandatory connotation.”
Syl. Pt. 1Nelson v. West Virginia Publ. Employees Ins, Bdl W. Va. 445, 300 S.E.2d
86 (1982). No contrary legislative intent appdaarghis statute; instead, the Legislature
reiterates its intent in the second paragraph o$tWhérginia Code § 11-23-3(b)(8) by
indicating that agriculture and farming are defieedier in this provision. Itis clear from
the structure of the statute that reference intWeaginia Code § 11-23-3(b)(8) to West

Virginia Code 8 11-1A-10, following the definitiaof agriculture and farming, is made in
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connection with determining whether agriculturel d&arming are a grincipal business

activit[y],” not with what how agriculture and famg are defined.

Based upon the jointly stipulated facts, the oclyaty Appellees conduct in
their business is managing the trees on the landdtvn, producing and sustaining timber
on the land and selling the harvest rights to theding timber to third parties. They do not
harvest the timber or participate in any loggingvéiees. As such these activities fall within
the definition of agriculture and farming underlthusiness franchise statute of “produc[ing]
... woodland products [outside of a timberingwigf] by means of cultivation . . . and by
the conduct . . .[of] other plant . . . productiand all farm practices related, usual or

incidental thereto.” W. Va. Code § 11-23-3(b)(8).

Based upon our analysis we find that the circuitrtcorrectly upheld the
decision of the Office of Tax Appeals. Accordinglye hold that the exception of
agriculture and farming from the business franctaseset forth in West Virginia Code 8
11-23-3(b)(8) (1991) extends to activities of grogvand managing timberland, provided
that there is no direct involvement in actual timibg activity and the other statutory

guantifications and qualifications are met.

IVV. Conclusion

11



For the reasons stated above, the July 29, 2066r of the Circuit Court of
Kanawha County affirming the March 18, 2008, ordethe Office of Tax Appeals is

affirmed.

Affirmed.
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