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SYLLABUS BY THE COURT

1. “In determining whether to entertain and issue the writ of prohibition
for cases not involving an absence of jurisdiction but only where it is claimed that the lower
tribunal exceeded its legitimate powers, this Court will examine five factors: (1) whether the
party seeking the writ has no other adequate means, such as direct appeal, to obtain the
desired relief; (2) whether the petitioner will be damaged or prejudiced in a way that is not
correctable on appeal; (3) whether the lower tribunal’s order is clearly erroneous as a matter
of law; (4) whether the lower tribunal’s order is an oft repeated error or manifests persistent
disregard for either procedural or substantive law; and (5) whether the lower tribunal’s order
raises new and important problems or issues of law of first impression. These factors are
general guidelines that serve as a useful starting point for determining whether a
discretionary writ of prohibition should issue. Although all five factors need not be satisfied,
it is clear that the third factor, the existence of clear error as a matter of law, should be given
substantial weight.” Syllabus Point 4, State ex rel. Hoover v. Berger, 199 W.Va. 12, 483
S.E.2d 12 (1996).

2. When a hearing before a circuit court solely concerns matters that
substantially affect the legal rights of parties in a separate suit, and the circuit court has
knowledge that such rights will be affected, the circuit court must provide notice to those
parties.

3. “Where prohibition is sought to restrain a trial court from the abuse of



its legitimate powers, rather than to challenge its jurisdiction, the appellate court will review
each case on its own particular facts to determine whether a remedy by appeal is both
available and adequate, and only if the appellate court determines that the abuse of powers
is so flagrant and violative of petitioner’s rights as to make a remedy by appeal inadequate,
will a writ of prohibition issue.” Syllabus Point 2, Woodall v. Laurita, 156 W.Va. 707, 195
S.E.2d 717 (1973).

4. “In determining whether to grant a rule to show cause in prohibition
when a court is not acting in excess of its jurisdiction, this Court will look to the adequacy
of other available remedies such as appeal and to the over-all economy of effort and money
among litigants, lawyers and courts; however, this Court will use prohibition in this
discretionary way to correct only substantial, clear-cut, legal errors plainly in contravention
of a clear statutory, constitutional, or common law mandate which may be resolved
independently of any disputed facts and only in cases where there is a high probability that
the trial will be completely reversed if the error is not corrected in advance.” Syllabus Point

1, Hinkle v. Black, 164 W.Va. 112, 262 S.E.2d 744 (1979).

MAYNARD, Justice:



This proceeding involves a writ of prohibition under the original jurisdiction
of this Court. The underlying matter encompasses a dispute with regard to records that the
Petitioner, Mr. Richard Brooks, obtained from the Circuit Court of Grant County, pursuant
to a freedom of information request (FOIA). Mr. Brooks planned to use the records in his
underlying medical malpractice action in Kanawha County. However, by an order dated
May 3, 2004, the Circuit Court of Kanawha County denied Mr. Brooks’ motion to unseal the
records. Mr. Brooks now seeks a writ of prohibition to prohibit enforcement of the May 3,
2004, order. Based upon the parties’ briefs and arguments in this proceeding as well as the

pertinent authorities, the writ is hereby granted as moulded.

FACTUAL AND PROCEDURAL HISTORY

In January of 1995, the Petitioner, Mr. Richard Brooks, was a passenger in an
automobile that was struck by a train. As a result of the accident, Mr. Brooks suffered a
dissecting thoracic aortic aneurysm, which was a life-threatening condition requiring surgery.
He was taken to the Respondent, Charleston Area Medical Center (hereinafter “CAMC”),
where co-Respondent, Dr. Rakesh Wahi, repaired a tear in Mr. Brooks’ aorta. Following the
surgery, it became apparent that Mr. Brooks could not move his lower extremities and that
he had been rendered a T-6 paraplegic. On January 10, 1997, Mr. Brooks, who claims that
he was paralyzed as a result of the surgery, filed a medical professional liability action
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against Dr. Wahi and CAMC in the Circuit Court of Kanawha County.

Soon afterward, Dr. Wahi left CAMC and moved to Grant County, West
Virginia. At the same time, CAMC initiated a peer review investigation of Dr. Wahi as a
result of Mr. Brooks’ surgery as well as the surgical outcomes of other patients treated by
him. Following the completion of the peer review proceedings, the Charleston Gazette
published an article which allegedly re-printed verbatim the contents of some of the peer
review documents in spite of the statutory peer review privilege prescribed by West Virginia

Code § 30-3C-1 to -3 (1975).!

In 2000, Dr. Wahi filed a defamation action against CAMC and the Daily

Gazette Company? in the Circuit Court of Grant County styled Wahi v. CAMC, Civil Action

'In Syllabus Point 3 of State ex rel. Brooks v. Zakaib, 214 W.Va. 253, 588 S.E.2d 418
(2003), this Court held:

“To effect a waiver of the privilege of confidentiality
which attends information and records properly the subject of
health care peer review under West Virginia Code 8§ 30-3C-1
t0-3(1993), the Legislature has required that an individual must
formally indicate his intent to waive this confidentiality by
executing a valid waiver.” Syllabus point 3, Young v. Saldanha,
189 W.Va. 330, 431 S.E.2d 669 (1993).

2The Circuit Court of Grant County dismissed Dr. Wahi’s cause of action against the
Daily Gazette Company, publisher of the Charleston Gazette, finding that he had failed to
state a claim for defamation, against this defendant, upon which relief could be granted. See
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Number 00-C-61 (the “Grant County action”). Dr. Wahi argued that the published
information jeopardized his ability to practice medicine in this State. Thereafter, a jury trial
ensued whereby the peer review documents were placed in evidence in support of the parties’
respective positions. The jury later concluded that Dr. Wahi had not proven the elements of

his defamation claim and entered a verdict in favor of CAMC.

On November 19, 2002, Mr. Brooks filed a motion to compel discovery from
Dr. Wahi and CAMC and sought documents from the defamation suit filed by Dr. Wahi
against CAMC in Grant County. Both Dr. Wahi and CAMC represented to the Circuit Court
of Kanawha County that the file in the Grant County action had been sealed by Grant County
Circuit Judge Andrew N. Frye, Jr. On November 25, 2002, the Circuit Court of Kanawha
County granted, on a temporary basis, Dr. Wahi and CAMC’s motion to seal all documents

and transcripts relating to the Grant County action.

Mr. Brooks then filed a petition for a writ of prohibition with this Court
challenging the circuit court’s temporary sealing of the record. This Court accepted Mr.
Brooks’ petition and issued a Rule to Show Cause on June 23, 2003. See State ex rel. Brooks

v. Zakaib, 214 W.Va. 253, 588 S.E.2d 418 (2003) (hereinafter “Brooks 1”). In our opinion,

W.Va.R.Civ.P. 12(b)(6).



we directed the Circuit Court of Kanawha County to “conduct further proceedings herein to
ascertain whether the documents released to Mr. Brooks pursuant to its FOIA request were
protected by a protective order or by an order sealing such records based upon its
examination of the transcript of the Grant County proceedings.” 214 W.Va. at 267, 588
S.E.2d at 432. We further explained that, “[i]n making this determination, the circuit court
should additionally consider the requirements of the entry of such a protective order set forth

in W.Va. Code 8§ 30-3C-3 and W.Va.Tr.Ct.R. 10.03.” Id.

Following our June 23, 2003, decision in Brooks I, Grant County Circuit Judge
Andrew N. Frye, Jr., entered an August 4, 2003, “Order Memorializing Circumstances
Surrounding the Sealing of the Record and Order Granting Plaintiff and Defendant’s Joint
Motion to Reseal Record[.]” with regard to the Grant County action. That order was entered
nunc pro tunc effective October 4, 2001, the day Judge Frye states that he initially sealed the
record of the Grant County action at the request of Dr. Wahi and CAMC, who were the only
parties to that action. On September 11, 2003, Mr. Brooks filed a motion with the Circuit
Court of Kanawha County for entry of an order unsealing the record. After a December 15,
2003, hearing, the circuit court denied the motion and held that Judge Frye’s order was “a
valid and enforceable order and is an order which must be respected by this court and given

full faith and credit.”

OnJune 4, 2004, Mr. Brooks filed his current petition with this Court for a writ
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of prohibition to prohibit the Circuit Court of Kanawha County from enforcing its order
against him and preventing him from using records from the Grant County action in his
underlying medical malpractice action in Kanawha County. This Court issued a Rule to

Show Cause on June 29, 2004, to evaluate the merits of Mr. Brooks’ claim for relief.

STANDARD FOR ISSUING A WRIT

A writ of “[p]rohibition lies only to restrain inferior courts from proceeding in
causes over which they have no jurisdiction, or, in which, having jurisdiction, they are
exceeding their legitimate powers and may not be used as a substitute for writ of error, appeal
or certiorari.” Syllabus Point 1, Crawford v. Taylor, 138 W.Va. 207, 75 S.E.2d 370 (1953).
In order to determine whether the writ of prohibition should be granted we apply the
following standard of review:

In determining whether to entertain and issue the writ of
prohibition for cases not involving an absence of jurisdiction but
only where it is claimed that the lower tribunal exceeded its
legitimate powers, this Court will examine five factors: (1)
whether the party seeking the writ has no other adequate means,
such as direct appeal, to obtain the desired relief; (2) whether
the petitioner will be damaged or prejudiced in a way that is not
correctable on appeal; (3) whether the lower tribunal’s order is
clearly erroneous as a matter of law; (4) whether the lower
tribunal’s order is an oft repeated error or manifests persistent
disregard for either procedural or substantive law; and (5)
whether the lower tribunal’s order raises new and important
problems or issues of law of first impression. These factors are
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general guidelines that serve as a useful starting point for
determining whether a discretionary writ of prohibition should
issue. Although all five factors need not be satisfied, it is clear
that the third factor, the existence of clear error as a matter of
law, should be given substantial weight.

Syllabus Point 4, State ex rel. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996).

DISCUSSION

Mr. Brooks argues that the Circuit Court of Kanawha County failed to give
effect to the mandate of this Court’s June 23, 2003, decision in Brooks I, in its May 3, 2004,
order. Mr. Brooks argues the Circuit Court of Kanwaha County incorrectly relied on the
August 4, 2003, order of the Circuit Court of Grant County, which was obtained subsequent
to Brooks I, by Dr. Wahi and CAMC. Mr. Brooks further maintains that the August 4, 2003,
order was obtained without notice to him and that it should not be enforced as it was adverse
to his interests and in contravention of the law. Mr. Brooks declares that because Dr. Wahi
and CAMC sought to enforce the August 4, 2003, Grant County order in the Circuit Court
of Kanawha County, that he had every right to challenge its validity and that the order of the

Circuit Court of Grant County should be considered null and void.

Mr. Brooks also contends that the August 4, 2004, order is not nunc pro tunc
because it was not based upon any memorandum or notation by the court upon the record in
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Wahi v. CAMC,; it was obtained after this Court’s June 23, 2003, decision; it was obtained
without notice to him; and that sealing the records was arbitrary and an abuse of discretion.
Finally, Mr. Brooks argues that the Circuit Court of Kanawha County’s May 3, 2004, order
is an unlawful restraint on free speech as a major purpose of the First Amendment is to

protect the free discussion of governmental and public affairs.

Conversely, Dr. Wahi maintains that both he and his co-Respondent, CAMC,
agree that the entire record from Wahi v. CAMC was sealed per oral order of Judge Frye and
it was clearly documented with the notation “Sealed per Judge Frye” on the outside of the
file held in the Clerk’s office of the Circuit Court of Grant County. Dr. Wabhi further argues
that the contention that the records were sealed is confirmed by the August 4, 2003, “Order
Memorializing Circumstances Surrounding the Sealing of the Record and Order Granting
Plaintiff and Defendant’s Joint Motion to Reseal the Record.” Dr. Wahi asserts that the
privilege was never waived, that it should continue to be protected, and that the Circuit Court
of Kanawha County’s December 15, 2003, hearing and subsequent May 3, 2004, order were
entirely within the mandate of this Court. Dr. Wahi says that Mr. Brooks is simply seeking
discovery to gain documents that are clearly prohibited from being discovered pursuant to
W.Va. Code § 30-3C-3 (1980), which provides:

The proceedings and records of a review organization

shall be confidential and privileged and shall not be subject to

subpoena or discovery proceedings or be admitted as evidence

in any civil action arising out of the matters which are subject to

evaluation and review by such organization and no person who
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was in attendance at a meeting of such organization shall be
permitted or required to testify in any such civil action as to any
evidence or other matters produced or presented during the
proceedings of such organization or as to any findings,
recommendations, evaluations, opinions or other actions of such
organization or any members thereof:  Provided, That
information, documents or records otherwise available from
original sources are not to be construed as immune from
discovery or use in any civil action merely because they were
presented during proceedings of such organization, nor should
any person who testifies before such organization or who is a
member of such organization be prevented from testifying as to
matters within his knowledge, but the witness shall not be asked
about his testimony before such an organization or opinions
formed by him as a result of said organization hearings:
Provided, however, That an individual may execute a valid
waiver authorizing the release of the contents of his file
pertaining to his own acts or omissions, and such waiver shall
remove the confidentiality and privilege of said contents
otherwise provided by this section: Provided further, That upon
further review by any other review organization, upon judicial
review of any finding or determination of a review organization
or inany civil action filed by an individual whose activities have
been reviewed, any testimony, documents, proceedings, records
and other evidence adduced before any such review organization
shall be available to such further review organization, the court
and the individual whose activities have been reviewed. The
court shall enter such protective orders as may be appropriate to
provide for the confidentiality of the records provided the court
by a review organization and all papers and records relating to
the proceedings had before the reviewing court.

CAMC asserts the same arguments as Dr. Wahi and further argues that Judge
Frye’s August 4, 2003, order should be given full faith and credit since two circuit courts
have now found that there was no waiver of the privilege by either Dr. Wahi or CAMC.
With regard to Mr. Brooks’ argument that he should have been given notice of the hearing
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leading to the Circuit Court of Grant County’s nunc pro tunc order, CAMC contends that Mr.
Brooks was not a party to those proceedings and, therefore, his rights were not violated.
CAMC further expounds that the order in question was not a new order, but merely a
memorialization of what occurred during and after the trial in the original Grant County
action. Thus, CAMC argues that this Court should not prohibit the enforcement of the proper

order of the Circuit Court of Kanawha County.

We believe that given the circumstances surrounding the hearing of the Grant
County action, resulting in the August 4, 2003, order, Mr. Brooks’ counsel should have been
provided notice of that hearing. Initially, we note that our decision in Brooks I did not occur
until June 23, 2003. At some point after that, Dr. Wahi and CAMC approached Grant
County Circuit Judge Andrew N. Frye, Jr., who later entered the August 4, 2003, “Order
Memorializing Circumstances Surrounding the Sealing of the Record and Order Granting
Plaintiff and Defendant’s Joint Motion to Reseal Record.” While we acknowledge that Mr.
Brooks was not a party to the original action filed by Dr.Wahi against CAMC, we do
recognize that the sole purpose of the hearing regarding the August 4, 2003, order directly

related to Mr. Brooks’ pending case in the Circuit Court of Kanawha County.

Moreover, it should have been clear to Dr. Wahi and CAMC that any hearing
regarding the status of the records in Wahi v. CAMC would have necessarily involved Mr.
Brooks given our decision in Brooks I. For instance we explained that Mr. Brooks’ counsel
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possessed evidence contradicting Dr. Wahi and CAMC’s contention that the records had
actually been sealed. We explained,
Despite the respondents’ representations that the circuit court
entered a verbal order sealing the record of the Grant County
proceedings, Mr. Brooks has submitted an affidavit wherein the
court reporter who recorded the jury trial indicated that the
Grant County Circuit Court had not entered a protective order.
In her affidavit, the court reporter averred
[i]n a conversation with Judge Frye of
Grant County on or about the last week of
October or first week of November of 2002, [1]
was advised that any documents which were a
part of the court record were to be considered
public records because there was never any order
entered to seal the records or make the[m]
confidential.
Brooks I, 214 W.Va. at 266-267, 588 S.E.2d at 431-432. As such, given the limited factual
circumstances surrounding the Grant County hearing and subsequent nunc pro tunc order,
Mr. Brooks should have been provided notice and given the opportunity to participate in the
hearing. We therefore hold that when a hearing before a circuit court solely concerns matters
that substantially affect the legal rights of parties in a separate suit, and the circuit court has
knowledge that such rights will be affected, the circuit court must provide notice to those

parties.

In State ex rel. Noll v. Dailey, 72 W.Va. 520, 523, 79 S.E. 668, 669-70 (1913),
this Court held:
Where the court, although having jurisdiction of the
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cause, during the trial of it, exceeds its powers in some matter
pertaining thereto, for which there is no adequate remedy by the
ordinary course of proceeding, the writ of prohibition lies, under
the general principles of law. . . .

This Court has also held that:

Where prohibition is sought to restrain a trial court from
the abuse of its legitimate powers, rather than to challenge its
jurisdiction, the appellate court will review each case on its own
particular facts to determine whether a remedy by appeal is both
available and adequate, and only if the appellate court
determines that the abuse of powers is so flagrant and violative
of petitioner’s rights as to make a remedy by appeal inadequate,
will a writ of prohibition issue.

Syllabus Point 2, Woodall v. Laurita, 156 W.Va. 707, 195 S.E.2d 717 (1973).

Additionally, “*[a] writ of prohibition will not issue to prevent a simple abuse
of discretion by a trial court. It will only issue where the trial court has no jurisdiction or
having such jurisdiction exceeds its legitimate powers. W. Va. Code, 53-1-1." Syllabus
Point 2, State ex rel. Peacher v. Sencindiver, 160 W.Va. 314, 233 S.E.2d 425 (1977).”
Syllabus Point 1, State ex rel. Sims v. Perry, 204 W.Va. 625, 515 S.E.2d 582 (1999).
Likewise, a writ of prohibition is an appropriate remedy in cases where the lower court has
no “jurisdiction of the subject matter in controversy, or, having such jurisdiction, exceeds its
legitimate powers.” W.Va.Code § 53-1-1 (1923). In the instant matter, the circuit court has
jurisdiction, therefore we look to Syllabus Point 1 of Hinkle v. Black, 164 W.Va. 112, 262
S.E.2d 744 (1979):

In determining whether to grant a rule to show cause in
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prohibition when a court is not acting in excess of its
jurisdiction, this Court will look to the adequacy of other
available remedies such as appeal and to the over-all economy
of effort and money among litigants, lawyers and courts;
however, this Court will use prohibition in this discretionary
way to correct only substantial, clear-cut, legal errors plainly in
contravention of a clear statutory, constitutional, or common law
mandate which may be resolved independently of any disputed
facts and only in cases where there is a high probability that the
trial will be completely reversed if the error is not corrected in
advance.

Further, in Syllabus Point 2 of State ex rel. State Road Commission v. Taylor,
151 W.Va. 535, 153 S.E.2d 531 (1967), this Court provided: “Although a court has
jurisdiction of the subject matter in controversy and of the parties, if it clearly appears that
in the conduct of the case it has exceeded its legitimate powers with respect to some pertinent
question a writ of prohibition will lie to prevent such abuse of power.”

Consequently, we instruct the Circuit Court of Grant County to conduct a full
hearing regarding the August 4, 2003, “Order Memorializing Circumstances Surrounding the
Sealing of the Record and Order Granting Plaintiff and Defendant’s Joint Motion to Reseal
Record.” We further order that any such hearing be transcribed and that proper notice be
provided to Mr. Brooks’ counsel, who shall have a right to appear and participate in the

hearing.

V.

CONCLUSION
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Based upon the foregoing, we grant Mr. Brooks’ request for a writ of
prohibition as moulded.

Writ Granted as Moulded.
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