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SYLLABUS BY THE COURT

1. The State Excess Lottery Revenue Fund statute, W.Va. Code § 29-22-18a,
as amended by Acts of the Legislature, Special Session, 2003, Chapter 29, does not violate
the separation of powers provision in article five, section one of the West Virginia
Constitution.

2. The State Excess Lottery Revenue Fund statute, W.Va. Code § 29-22-18a,
as amended by Acts of the Legislature, Special Session, 2003, Chapter 29, does not violate
the appointments provision in article seven, section eight of the West Virginia Constitution.

3. The State Excess Lottery Revenue Fund statute, W.Va. Code § 29-22-18a,
as amended by Acts of the Legislature, Special Session, 2003, Chapter 29, sets forth
sufficient criteria to guide the West Virginia Economic Development Grant Committee in
its execution of the Legislature’s intent in enacting the statute.

4.  “In considering the constitutionality of a legislative enactment, courts
must exercise due restraint, in recognition of the principle of the separation of powers in
government among the judicial, legislative and executive branches. Every reasonable
construction must be resorted to by the courts in order to sustain constitutionality, and any
reasonable doubt must be resolved in favor of the constitutionality of the legislative
enactment in question. Courts are not concerned with questions relating to legislative policy.
The general powers of the legislature, within constitutional limits, are almost plenary. In

considering the constitutionality of an act of the legislature, the negation of legislative power



must appear beyond reasonable doubt.” Syllabus Point 1, State ex rel. Appalachian Power
Co. v. Gainer, 149 W.Va. 740, 143 S.E.2d 351 (1965).

5. “Article VI, section 36 of the West Virginia Constitution provides an
exception to the prohibition against lotteries to allow the operation of a lottery which is
regulated, controlled, owned and operated by the State of West Virginia in the manner
provided by general law. Only those lottery operations which are regulated, controlled,
owned and operated in the manner provided by general laws enacted by the West Virginia
Legislature may be properly conducted in accordance with the exception created under article
VI, section 36 of our Constitution.” Syllabus Point 1, State ex rel. Mountaineer Park v.
Polan, 190 W.Va. 276, 438 S.E.2d 308 (1993).

6. “The word ‘lottery’ is commonly understood to mean ‘a scheme for the
distribution of prizes by chance.”” Syllabus Point 1, State v. Matthews, 117 W.Va. 97, 184
S.E. 665 (1936).

7. “The essential elements of a lottery are consideration, prize and chance;
and any scheme or device, by which a person, for a consideration, is permitted to receive a
prize or nothing, as may be determined predominantly by chance, is a lottery.” Syllabus
Point 4, State v. Hudson, 128 W.Va. 655, 37 S.E.2d 553 (1946).

8. The video lottery created pursuant to the Racetrack Video Lottery Act,
W.Va. Code 88 29-22A-1, et seq., is a lottery which is regulated, controlled, owned and
operated in the manner provided by general laws enacted by the West Virginia Legislature
so that it properly and lawfully may be conducted in accordance with the exception to the



prohibition against lotteries set forth in article VI, section 36 of the West Virginia
Constitution.

9.  The video lottery created pursuant to the Limited Video Lottery Act,
W.Va. Code 88 29-22B-101, et seq., is a lottery which is regulated, controlled, owned and
operated in the manner provided by general laws enacted by the West Virginia Legislature
so that it properly and lawfully may be conducted in accordance with the exception to the
prohibition against lotteries set forth in article VI, section 36 of the West Virginia
Constitution.

10.  “Itis well established that the word “shall,” in the absence of language
in the statute showing a contrary intent on the part of the Legislature, should be afforded a
mandatory connotation.” Syllabus Point 1, Nelson v. W.Va. Public Employees Ins. Bd., 171

W.Va. 445, 300 S.E.2d 86 (1982).

Maynard, Justice:

These consolidated cases arise from three petitions seeking writs of mandamus



from this Court in regards to the issuance of revenue bonds by the West Virginia Economic
Development Authority for the purpose of financing several economic development projects
in the State certified by the West Virginia Economic Development Grant Committee pursuant

to W.Va. Code 8§ 29-22-18a(d) (2003).

In case number 31540, Petitioners City of Charleston, City of Huntington, Ohio
County and Kanawha County seek a writ of mandamus from this Court to compel the West
Virginia Economic Development Authority to issue revenue bonds to finance certified
projects for which they received grants. For the reasons stated below, we grant this writ as

moulded.

In case number 31541, Petitioners Rev. Jim Lewis and John Cooney seek a writ
of mandamus from this Court to either prevent the issuance of the bonds or at least to
mandate that all private corporations and persons who benefit economically from the grants
issued by the West Virginia Economic Development Authority be required to pay back to the
State, at a low interest rate, the financial equivalent of the economic benefits received from
the grants.! The petitioners also request that the Court refer this matter to a Special

Commissioner for the taking of evidence. For the reasons stated below, we deny this writ.

The respondents in case number 31541 are the West Virginia Economic Development
Authority, the West Virginia Economic Development Grant Committee, the Cities of
Charleston and Huntington, the Kanawha County Commission, and the Ohio County
Commission.



In case number 31564, Petitioners Greenbrier County Coalition Against
Gambling Expansion and Cabell County Coalition Against Gambling Expansion seek a writ
of mandamus against the West Virginia Lottery Commission and Director John Musgrave
requiring the Commission to cease and desist the further operation of video lottery gambling
pursuant to W.Va. Code 88 29-22A-1, et seq. and 29-22B-101, et seq., and further requiring
the complete shutdown of all other State lottery games until such time as these games are
brought into full compliance with applicable legal requirements. For the reasons stated

below, we deny this writ.

FACTS

The background facts to this case are found in State ex rel. WV Citizens Action
Group v. Economic Development Grant Committee, 213 W.Va. 255, 580 S.E.2d 869 (2003)
(Grant Committee I). That case involved an appeal of the West Virginia Citizen Action
Group from an order of the Circuit Court of Kanawha County upholding the constitutionality
of portions of W.Va. Code § 29-22-18a(d)(3) (2002), specifically as it pertained to the
manner in which members of the West Virginia Economic Development Grant Committee
(“Grant Committee™) were appointed and the process by which the Grant Committee selected
and approved grant applicants. This Court determined that the appointment mechanism for
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the Grant Committee violated the separation of powers and appointments provisions of the
state constitution, and that the Legislature wrongfully delegated its powers in providing a
lack of sufficient standards for the Grant Committee’s use in evaluating the submitted grant
applications. We concluded that due to these constitutional infirmities, the Grant

Committee’s approval of the various grant applications was of no force and effect.

The Legislature subsequently amended W.Va. Code § 29-22-18a in a special
session for the purpose of conforming the statute to this Court’s directives. Shortly
thereafter, the Economic Development Grant Committee was reconstituted as provided for
in the amended statute, and on August 20, 2003, the Grant Committee certified forty-nine
grants and one loan in the aggregate amount of $225,855,802.00. The following day, the
Governor, by executive order, directed the Economic Development Authority (“the
Development Authority”or “the Authority”) to issue revenue bonds to fund the certified

projects pursuant to W.Va. Code § 29-22-18a(d)(1) (2003).? However, the Development

ZAccording to W.Va. Code § 29-22-18a(d)(1):

The West Virginia economic development
authority created and provided for in article
fifteen, chapter thirty-one of this code shall, by
resolution, in accordance with the provisions of
this article and article fifteen, chapter thirty-one
of this code, and upon direction of the governor,
issue revenue bonds of the economic development
authority in no more than two series to pay for all
or a portion of the cost of constructing, equipping,
improving or maintaining projects under this

3



Authority’s Board refused to approve a resolution authorizing the issuance of the revenue

bonds citing unresolved legal issues.

On August 25, 2003, Petitioners the Cities of Charleston and Huntington and
Counties of Ohio and Kanawha filed a petition for a writ of mandamus (“Cities and Counties
Petition”) with this Court against the Development Authority praying that this Court issue
a writ of mandamus ordering the Authority to issue the revenue bonds. Petitioners Rev. Jim
Lewis and John Cooney filed a petition with this Court (“Lewis Petition”) on September 9,
2003, praying for a writ of mandamus to be directed against the West Virginia Economic
Development Authority and others mandating, inter alia, that private corporations and
persons that benefit economically from the grants be required to repay, at a low interest rate,
the equivalent of the economic benefit received from the grants. By order of September 10,
2003, this Court consolidated these two cases and issued a rule to show cause against the

respondents.

section or to refund the bonds at the discretion of
the authority. Any revenue bonds issued on or
after the first day of July, two thousand two,
which are secured by state excess lottery revenue
proceeds shall mature at a time or times not
exceeding thirty years from their respective dates.
The principal of, and the interest and redemption
premium, if any, on, the bonds shall be payable
solely from the special fund provided in this
section for the payment.
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On September 16, 2003, Petitioners Greenbrier County Coalition Against
Gambling Expansion and Cabell County Coalition Against Gambling Expansion presented
to this Court their petition (“Coalition Petition™) praying for a writ of mandamus to be
directed against the West Virginia Lottery Commission and Director John Musgrave to, inter
alia, compel the cessation of the operation of all video lottery machines and all other lottery
games until such time that the games are brought into full compliance with all applicable
legal requirements. Finally, on September 22, 2003, the West Virginia Racing Association
moved this Court for leave to intervene in the proceedings initiated by Greenbrier County
and Cabell County Coalitions Against Gambling Expansion. By order of September 23,
2002, this Court granted the Racing Association’s motion for leave to intervene, awarded a
rule to show cause, and consolidated all of the petitions for purposes of consideration and

decision.®

STANDARD OF REVIEW

$At this point, we would like to acknowledge the valuable contributions of the several
amici curiae in this case, the Affiliated Construction Trades Foundation, a division of the
West Virginia State Building and Construction Trades Council, AFL-CIO; the West Virginia
Amusementand Limited Video Lottery Operators Association, Inc.; the West Virginia Labor
Federation, AFL-CIO; the West Virginia Business Roundtable; the West Virginia Business
& Industry Council; the West Virginia Hospitality & Travel Association, Inc.; and the School
Building Authority of West Virginia. We also express our appreciation to the parties for
their well-argued presentations in these cases.
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As noted above, the consolidated cases before us are original mandamus

proceedings. It is well-settled that,
[a] writ of mandamus will not issue unless three
elements co-exist — (1) a clear legal right in the
petitioner to the relief sought; (2) a legal duty on
the part of respondent to do the thing which the
petitioner seeks to compel; and (3) the absence of
another adequate remedy.
Syllabus Point 2, State ex rel. Kucera v. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367

(1969). With this in mind, we now review the several issues before us.

II.
DISCUSSION
1. Petition 31540

Constitutionality of W.Va. Code § 29-22-18a(d) (2003)

Petitioners Cities and Counties urge us to find that the Legislature’s
amendment of the Excess Lottery Revenue Fund statute cured the constitutional infirmities
found by this Court in Grant Committee I. In Syllabus Point 2 of Grant Committee I, we

held:

Due to the resulting encroachment on the
executive power of appointment, the provisions of
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West Virginia Code § 29-22-18a(d)(3)
(Supp.2002) that direct the presiding officers of
each house of the Legislature to submit a list of
prospective candidates to the Governor for the
chief executive’s selection of certain members of
the West Virginia Economic Grant Committee are
in violation of the separation of powers provision
found in article five, section one of the West
Virginia Constitution.

In Syllabus Point 3 of Grant Committee I, this Court held:

The provisions of West Virginia Code 8
29-22-18a(d)(3) (Supp.2002) that direct the
Legislature’s involvement in the appointment
process of the members of the West Virginia
Economic Grant Committee are in violation of the
appointments provision found in article seven,
section eight of the West Virginia Constitution.

Finally, in Syllabus Point 5, we held:

When an enabling statute such as West
Virginia Code § 29-22-18a(d)(3) (Supp.2002)
extends discretion to the executive branch in
contemplation of an expenditure of public funds
with only a broad statement of legislative intent
and insufficient legislative guidance for the
execution of that Legislative intent, the
Legislature has wrongfully delegated its powers
to legislate in violation of article six, section one
of the West Virginia Constitution.

Accordingly, we concluded that it was

incumbent upon the Legislature to amend the
subject legislation to provide for the executive
appointment of the members of the Grant
Committee without use of a submitted list of
nominees from the presiding officers of the two
houses of the Legislature and to further provide
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the necessary guidance in the form of legislative
standards that will enable the Committee to
perform its statutory task of reviewing and
selecting among the submitted project
applications in accord with the announced
legislative objective of economic development.

Grant Committee I, 213 W.Va. at ___, 580 S.E.2d at 894.

In response to our holdings in Grant Committee I, the Legislature amended
W.Va. Code § 29-22-18a(d) to provide, in part:

(6) For the purpose of certifying the
projects that will receive funds from the bond
proceeds, a committee is hereby established and
comprised of the governor, or his or her designee,
the secretary of the department of tax and
revenue, the executive director of the West
Virginia development office and six persons
appointed by the governor: Provided, That at least
one citizen member must be from each of the
state’s three congressional districts.* (Footnote
added.)

We find that this amendment conforms to our directive in Grant Committee |

to amend the statute to provide for the executive appointment of the members of the Grant

“The former version of W.Va. Code § 29-22-18a(d)(3), which was found
constitutionally infirm by this Court provided that the six citizen members of the Grant
Committee would be three persons “appointed by the governor from a list of five names to
be submitted to the governor by the president of the West Virginia senate, and three persons
appointed by the governor from a list of five names to be submitted to the governor by the
speaker of the West Virginia house of delegates.”
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Committee without use of a submitted list of nominees from the presiding officers of the two
houses of the Legislature. Accordingly, we hold that the State Excess Lottery Revenue Fund
statute, W.Va. Code 8§ 29-22-18a, as amended by Acts of the Legislature, Special Session,
2003, Chapter 29, does not violate the separation of powers provision in article five, section
one of the West Virginia Constitution. We also hold that the State Excess Lottery Revenue
Fund statute, W.Va. Code 88 29-22-18a, as amended by Acts of the Legislature, Special
Session, 2003, Chapter 29, does not violate the appointments provision in article seven,

section eight of the West Virginia Constitution.

Also, in response to this Court’s finding in Grant Committee | that the
Legislature failed to provide suitable legislative standards for achieving economic
development, the Legislature amended W.Va. Code § 29-22-18a(d) to provide:

(8) When determining whether or not to certify a
project, the committee shall take into
consideration the following:

(A) The ability of the project to leverage other
sources of funding;

(B) Whether funding for the amount requested in
the grant application is or reasonably should be
available from commercial sources;

(C) The ability of the project to create or retain
jobs, considering the number of jobs, the type of
jobs, whether benefits are or will be paid, the type
of benefits involved and the compensation
reasonably anticipated to be paid persons filling
new jobs or the compensation currently paid to
persons whose jobs would be retained;

(D) Whether the project will promote economic
development in the region and the type of

9



economic development that will be promoted,;
(E) The type of capital investments to be made
with bond proceeds and the useful life of the
capital investments; and

(F) Whether the project is in the best interest of
the public.

(9) No grant may be awarded to an individual or
other private person or entity. Grants may be
awarded only to an agency, instrumentality or
political subdivision of this state or to an agency
or instrumentality of a political subdivision of this
state.

The project of an individual or private person or
entity may be certified to receive a low-interest
loan paid from bond proceeds. The terms and
conditions of the loan, including, but not limited
to, the rate of interest to be paid and the period of
the repayment, shall be determined by the
economic development authority after considering
all applicable facts and circumstances.

* * *

(11) The committee may not certify a project
unless the committee finds that the project is in
the public interest and the grant will be used for a
public purpose. For purposes of this subsection,
projects in the public interest and for a public
purpose include, but are not limited to:

(A) Sports arenas, fields[,] parks, stadiums and
other sports and sports-related facilities;

(B) Health clinics and other health facilities;

(C) Traditional infrastructure, such as water and
wastewater treatment facilities, pumping facilities
and transmission lines;

(D) State-of-the-art telecommunications
infrastructure;

(E) Biotechnical incubators, development centers
and facilities;

(F) Industrial parks, including construction of
roads, sewer, water, lighting and other facilities;
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(G) Improvements at state parks, such as
construction, expansion or extensive renovation
of lodges, cabins, conference facilities and
restaurants;

(H) Railroad bridges, switches and track
extension or spurs on public or private land
necessary to retain existing businesses or attract
new businesses;

(1) Recreational facilities, such as amphitheaters,
walking and hiking trails, bike trails, picnic
facilities, restrooms, boat docking and fishing
piers, basketball and tennis courts, and baseball,
football and soccer fields;

(J) State-owned buildings that are registered on
the national register of historic places;

(K) Retail facilities, including related service,
parking and transportation facilities, appropriate
lighting, landscaping and security systems to
revitalize decaying downtown areas; and

(L) Other facilities that promote or enhance
economic development, educational opportunities
or tourism opportunities thereby promoting the
general welfare of this state and its residents.

This Court now holds that the State Excess Lottery Revenue Fund statute,
W.Va. Code 88 29-22-18a, as amended by Acts of the Legislature, Special Session, 2003,
Chapter 29, sets forth sufficient criteria to guide the West Virginia Economic Development
Grant Committee in its execution of the Legislature’s intent in enacting the statute. Having
made these initial determinations, we now proceed to consider the new challenges to W.Va.

Code § 29-22-18a (2003).

2. Petitions 31540 and 31564
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The Constitutionality of the Video Lottery Acts

Theissues raised in the Cities and Counties Petition, the Coalition Petition, and
the Intervenor Racing Association Brief concern the constitutionality of the State’s video
lottery statutes. According to W.Va. Code 8§ 29-22-18a(a) “[t]here is continued a special
revenue fund within the state lottery fund in the state treasury which is designated and known
as the ‘state excess lottery revenue fund.”” Pursuant to W.Va. Code § 29-22-18a(b), for the
fiscal year beginning July 1, 2003, the Lottery Commission was directed to deposit
$19,000,000.00 from the state excess lottery revenue fund into the economic development
project fund to repay the principal, interest, and redemption premium, if any, on the revenue
bonds issued by the Economic Development Authority to pay all or a part of the cost of
constructing, equipping, improving, and maintaining the projects certified by the Economic
Development Grant Committee. W.Va. Code § 29-22-18a(d)(1) and (2). Revenues received
under the provisions of W.Va. Code 8§88 29-22A-10b and 10c of the Racetrack Video Lottery
Act, and the Limited Video Lottery Act, W.Va. Code 8§88 29-22B-101 to 1903, except
amounts due the Lottery Commission under W.Va. Code § 29-22B-1408(a)(1), are to be
placed in the State Excess Lottery Revenue Fund pursuant to W.Va. Code § 29-22-18a(a).
In sum, because the revenue bonds issued by the Development Authority to fund the grants
are paid for by video lottery proceeds generated under the Racetrack Video Lottery Act and
the Limited Video Lottery Act, the viability of the grants depends on the constitutionality of
these two Acts.

12



We note at the outset that those who challenge the constitutionality of
Legislative enactments face a heavy burden.’

The question, whether a law be void for its
repugnancy to the constitution, is, at all times, a
question of much delicacy, which ought seldom,
if ever, to be decided in the affirmative, in a
doubtful case. The court, when impelled by duty
to render such a judgment, would be unworthy of
its station, could it be unmindful of the solemn
obligations which that station imposes. But it is
not on slight implication and vague conjecture
that the legislature is to be pronounced to have
transcended its powers, and its acts to be
considered as void. The opposition between the
constitution and the law should be such that the
judge feels a clear and strong conviction of their
incompatibility with each other.

Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 128, 3 L.Ed. 162, 175 (1810). “A court has a duty
to attempt to find a proper basis for upholding the validity of a legislative enactment when
its constitutionality is challenged[.]” State ex rel. Appalachian Power Co. v. Gainer, 149

W.Va. 740, 746-47, 143 S.E.2d 351, 357 (1965) (citations omitted). Also, “[c]ourts must

The Coalition petitioners also allege that respondents, the West Virginia Lottery
Commission and its Director, John Musgrave, are not operating the video lottery games in
full compliance with statutory mandates. In support of their claims, the petitioners have filed
with this Court an affidavit of Franklin D. Young in which Mr. Young states that he has
personally witnessed violations of video lottery statutes at several business establishments
in Jackson and Kanawha Counties. The Lottery Commission and its Director respond with
an affidavit of Marion Alvin Rose, Deputy Director of the State Lottery Office for Video
Lottery Security. Ms. Rose states that a Lottery Program Specialist visited several of the
businesses cited by Mr. Young. Attached to the affidavit are four checklist forms which
appear to indicate that the applicable lottery rules were complied with at the businesses.
After reviewing the exhibits and the arguments of the petitioners on this issue, this Court
finds that the requirements for the issuance of a writ of mandamus are not present.
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use restraint in the exercise of their power to declare legislative acts to be unconstitutional.”
Gainer, 149 W.Va. at 747, 143 S.E.2d at 357 (citation omitted). To this end, we have held:

In considering the constitutionality of a
legislative enactment, courts must exercise due
restraint, in recognition of the principle of the
separation of powers in government among the
judicial, legislative and executive branches.
Every reasonable construction must be resorted to
by the courts in order to sustain constitutionality,
and any reasonable doubt must be resolved in
favor of the constitutionality of the legislative
enactment in question. Courts are not concerned
with questions relating to legislative policy. The
general powers of the legislature, within
constitutional limits, are almost plenary. In
considering the constitutionality of an act of the
legislature, the negation of legislative power must
appear beyond reasonable doubt.

Syllabus Point 1, State ex rel. Appalachian Power Company v. Gainer, supra.

As originally enacted, our State constitution prohibited lotteries. According
to former Article VI, Section 36, “[t]he legislature shall have no power to authorize lotteries
or gift enterprises for any purpose, and shall pass laws to prohibit the sale of lottery or gift
enterprise tickets in this State.” On November 6, 1984, the voters of the State ratified an
amendment to Article VI, Section 36 to allow the Legislature to “authorize lotteries which
are regulated, controlled, owned and operated by the State of West Virginia in the manner
provided by general law, either separately by this State or jointly or in cooperation with one

or more states[.]” State ex rel. Mountaineer Park v. Polan, 190 W.Va. 276, 438 S.E.2d 308
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(1993). Shortly thereafter, the Legislature enacted the State Lottery Act, W.Va. Code 88 29-
22-1 to -28, the purpose of which was,

to establish and implement a state-operated lottery
under the supervision of the state lottery
commission and the director of the state lottery
office who shall be appointed by the governor and
hold broad authority to administer the systemina
manner which will provide the state with a highly
efficient operation.

W.Va. Code § 29-22-2 (1985).

In 1993, as a result of the Lottery Commission’s expansion of its lottery
operations to include an electronic video lottery game at Mountaineer Park’s thoroughbred
race track in Hancock County, this Court was faced with the question,

whether the Constitution requires the legislature
to pass laws which prescribe: (1) the manner in
which electronic video lottery operations are
regulated, controlled, owned and operated before
any can be properly conducted; and (2) sufficient
standards to guide the Lottery Commission so that
the delegation of authority is constitutional and
does not vest the Lottery Commission with
uncontrolled discretion.

State ex rel. Mountaineer Park v. Polan, 190 W.Va. at 279, 438 S.E.2d at 311 (footnote
omitted). In Syllabus Point 1 of Mountaineer Park, we held:

Article V1, section 36 of the West Virginia
Constitution provides an exception to the
prohibition against lotteries to allow the operation
of a lottery which is regulated, controlled, owned
and operated by the State of West Virginia in the
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manner provided by general law. Only those
lottery operations which are regulated, controlled,
owned and operated in the manner provided by
general laws enacted by the West Virginia
Legislature may be properly conducted in
accordance with the exception created under
article VI, section 36 of our Constitution.

Applying this rule to the facts before the Court, we concluded that,

because the legislature has not enacted general
laws for the regulation, control, ownership and
operation of electronic video lottery, and because
the legislature failed to prescribe adequate
standards in the State Lottery Act to guide the
Lottery Commission in the exercise of the power
conferred upon it with respect to electronic video
lottery, the Lottery Commission was without
authority under the Constitution to establish
electronic video lottery.

190 W.Va. at 285-86, 438 S.E.2d at 317-18. We did note, however that “[t]he legislature in
subsequent legislation could, of course, amend [W.Va. Code 88 29-22-1, et seq. ] to clearly
state that video gambling devices are part of the lottery system.” 190 W.Va. at 285, 438

S.E.2d at 317.°

®In Mountaineer Park, this Court briefly discussed the constitutionality of electronic
video lottery. We recognized that electronic video lottery is different from the common
state-run game, and we questioned in a footnote whether the voters who ratified the
amendment to Article VI, Section 36 were approving video lottery operations. Finally, we
could not find “that the State Lottery Act, which neither defines nor explicitly authorizes
‘electronic video lottery,” constitutes a considered judgment by the legislature to implement
such a far-reaching scheme to raise revenue.” 190 W.Va. at 284, 438 S.E.2d at 316. Again,
however, this was prior to the Legislature’s creation of video lottery in the video lottery acts
at issue in this case.
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The Legislature quickly addressed this Court’s holding in Mountaineer Park
and enacted the Racetrack Video Lottery Act, W.Va. Code 8§88 29-22A-1, et seq., in 1994.
The purpose of the Act is “to define and provide specific standards for the operation of video
lottery games at pari-mutuel racing facilities licensed by the state racing commission][.]”
W.Va. Code § 29-22A-2(e) (1994). The Act defines video lottery as,

a lottery which allows a game to be played
utilizing an electronic computer and an interactive
computer terminal device, equipped with a video
screen and keys, a keyboard or other equipment
allowing input by an individual player, into which
the player inserts coins, currency, vouchers or
tokens as consideration in order for play to be
available, and through which terminal device the
player may receive free games, coins, tokens or
credit that can be redeemed for cash, annuitized
payments over time, a non-cash prize or nothing,
as may be determined wholly or predominantly by
chance. “Video lottery” does not include a lottery
game which merely utilizes an electronic
computer and a video screen to operate a lottery
game and communicate the results of the game,
such as the game “Travel”, and which does not
utilize an interactive electronic terminal device
allowing input by an individual player.

W.Va. Code § 29-22A-3(aa) (1994). “Video lottery game” is defined as,

a commission approved, owned and controlled
electronically simulated game of chance which is
displayed on a video lottery terminal and which:
(1) Is connected to the commission’s central
control computer by an on-line or dial-up
communication system;

(2) Is initiated by a player’s insertion of coins,
currency, vouchers or tokens into a video lottery
terminal, which causes game play credits to be
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displayed on the video lottery terminal and, with
respect to which, each game play credit entitles a
player to choose one or more symbols or numbers
or to cause the video lottery terminal to randomly
select symbols or numbers;

(3) Allows the player to win additional game play
credits, coins or tokens based upon game rules
which establish the random selection of winning
combinations of symbols or numbers or both and
the number of free play credits, coins or tokens to
be awarded for each winning combination of
symbols or numbers or both;

(4) Is based upon computer-generated random
selection of winning combinations based totally
or predominantly on chance;

(5) In the case of a video lottery game which
allows the player an option to select replacement
symbols or numbers or additional symbols or
numbers after the game is initiated and in the
course of play, either: (A) Signals the player,
prior to any optional selection by the player of
randomly generated replacement symbols or
numbers, as to which symbols or numbers should
be retained by the player to present the best
chance, based upon probabilities, that the player
may select a winning combinations; (B) signals
the player, prior to any optional selection by the
player of randomly generated additional symbols
or numbers, as to whether such additional
selection presents the best chance, based upon
probabilities, that the player may select a winning
combination; or (C) randomly generates
additional or replacement symbols and numbers
for the player after automatically selecting the
symbols and numbers which should be retained to
present the best chance, based upon probabilities,
for a winning combination, so that in any event,
the player is not permitted to benefit from any
personal skill, based upon a knowledge of
probabilities, before deciding which optional
numbers or symbols to choose in the course of
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video lottery game play;

(6) Allows a player at any time to simultaneously
clear all game play credits and print a redemption
ticket entitling the player to receive the cash value
of the free plays cleared from the video lottery
terminal; and

(7) Does not use the following game themes
commonly associated with casino gambling:
Roulette, dice, or baccarat card games: Provided,
That games having a display with symbols which
appear to roll on drums to simulate a classic
casino slot machine, game themes of other card
games and keno may be used.

W.Va. Code § 29-22A-3(y)(1)-(7) (1999).

In 2001, the Legislature enacted the Limited Video Lottery Act, W.Va. Code
8§ 29-22B-101, et seq., the purpose of which “was to establish a single state owned and
regulated video lottery thus allowing the State to collect revenue therefrom, control the
operators of the machines, and stem the proliferation of gambling in the State.” Club Ass’n
v. Wise, 293 F.3d 723, 724 (4™ Cir. 2002) (footnote omitted).” The Act provides that all
persons conducting limited video lottery on their premises must possess a video lottery
retailer’s license. W.Va. Code § 29-22B-501(d) (2001). It makes video gambling machines
per se illegal gambling devices which may be seized and destroyed as illegal contraband.

W.Va. Code § 29-22B-1801 (2001). Finally, those who possess unauthorized machines are

"The State estimated at the time that prior to the enactment of the Limited Video
Lottery Act, more than 13,000 illegal gambling machines operated in State clubs, taverns,

and other such businesses in the State. See Club Association, supra.
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subject to criminal prosecution. W.Va. Code 8 29-22B-1703 (2001). Generally, the
provisions of the Limited Video Lottery Act concerning the regulation and operation of video
lottery machines are the same or substantially similar to the provisions of the Racetrack

Video Lottery Act.

The Coalition Petitioners now argue that the video lottery games authorized
by the video lottery statutes constitute video gambling and not a lottery. The petitioners cite
for support this Court’s declaration in Mountaineer Park that “electronic video lottery is
different from the common state-run lottery games, and has been defined as ‘video poker,
keno and blackjack,’” 190 W.Va. at 284, 438 S.E.2d at 316, and U.S. v. Dobkin, 188 W.Va.
209, 212, 423 S.E.2d 612, 615 (1992), in which this Court found that “[video poker]
machines. .. have no relation whatsoever to a lottery or raffle.”® In addition, petitioners aver
that the 1984 electorate which approved of a lottery intended only to bring back state-run
ticket lotteries when it voted to amend the constitution, not “hard-nosed” video gambling

machines.

This Court has previously defined the term “lottery.” In State v. Matthews, 117

8We do not find Dobkin dispositive of the issue before us. This Court’s statement in
Dobkin is unsupported by an analysis of prior case law. Also, our assertion in Dobkin that
“although there is some element of skill involved, poker or any electronic simulation thereof,
is a game of chance[,]” 188 W.Va. at 211, 423 S.E.2d at 614, favors a finding that the video
machine at issue constituted a lottery. Concerning this Court’s statements in Mountaineer
Park, see our previous discussion herein and footnote 6, supra.
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W.Va. 97, 184 S.E. 665 (1936), we stated in Syllabus Point 1 that “[t]he word “lottery” is
commonly understood to mean ‘a scheme for the distribution of prizes by chance.”” Later in
Syllabus Point 4 of State v. Hudson, 128 W.Va. 655, 37 S.E.2d 553 (1946), this Court held
that “[t]he essential elements of a lottery are consideration, prize and chance; and any scheme
or device, by which a person, for a consideration, is permitted to receive a prize or nothing,
as may be determined predominantly by chance, is a lottery.” Even though Hudson is almost
sixty years old, its three-pronged definition of lottery “is still accepted by the overwhelming
majority of jurisdictions, as well as the United States Supreme Court.” Opinion Of The
Justices, 795 So.2d 630, 635 (Ala. 2001) (footnote omitted). See also 54 C.J.S. Lotteries §
2 (1987) (“Alottery isdefined . . . as a scheme for the distribution of prizes or things of value
by lot or chance among persons who h