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SYLLABUSBY THE COURT

1. This Court reviewsdenovothedenial of amotionfor summary judgment,

where such aruling is properly reviewable by this Court.

2. “ Determination of theproper coverageof aninsurancecontract whenthe
factsare not in dispute isaquestion of law.” Syllabus point 1, Tennant v. Smallwood, 211

W. Va. 703, 568 S.E.2d 10 (2002).

3. “‘Thepresumptionisthat astatuteisintendedto operateprospectively,
and not retrospectively, unless it appears, by clear, strong and imperative words or by
necessary implication, that theL egislatureintended to givethestatuteretroactiveforceand
effect.” Pt. 4, syllabus, Taylor v. State Compensation Commissioner, 140 W. Va. 572[, 86
S.E.2d 114 (1955)].” Syllabus point 1, Loveless v. State Workmen's Compensation

Commissioner, 155 W. Va. 264, 184 S.E.2d 127 (1971).

4. “* A statutethat diminishessubstantiverightsor augmentssubstantive
liabilitiesshould not beappliedretroactively to eventscompl eted beforetheeffectivedate of
thestatute (or thedateof enactment if no separateeffective dateis stated) unlessthe statute
providesexplicitly for retroactive application.” SyllabusPoint 2,Public Citizen, Inc. v. First

National Bank in Fairmont, 198 W. Va. 329, 480 S.E.2d 538 (1996).” Syllabus point 2,



Smith v. West Virginia Divison of Rehabilitative Services & Division of Personnel, 208

W. Va. 284, 540 S.E.2d 152 (2000).

5. Standingiscomprised of threeelements: First, the party attemptingto
establish standing must havesuffered an“injury-in-fact” --aninvasion of alegally protected
interest whichis(a) concreteand particul arized and (b) actual or imminent and not conjectural
or hypothetical. Second, theremust beacausal connectionbetweentheinjury andtheconduct
forming the basis of the lawsuit. Third, it must be likely that theinjury will beredressed

through afavorable decision of the court.

6. “Indeterminingwhether toextendfull retroactivity, thefollowingfactors
aretobeconsidered: First,thenatureof thesubstantiveissueoverruled must bedetermined.
If the issue involves a traditionally settled area of law, such as contracts or property as
distinguishedfromtorts,and thenew rulewasnot clearly foreshadowed, thenretroactivity is
lessjustified. Second, wherethe overruled decision dealswith procedural law rather than
substantive, retroactivity ordinarily will be more readily accorded. Third, common law
decisions, when overruled, may resultintheoverruling decision being givenretroactiveeffect,
sincethesubstantiveissueusually hasanarrower impact andislikely toinvol vefewer parties.
Fourth,where, ontheother hand, substantial publicissuesareinvolved, arisngfromstatutory
or constitutional interpretations that represent a clear departure from prior precedent,

prospectiveapplicationwill ordinarily befavored. Fifth,themoreradically thenew decision



departsfrom previoussubstantivelaw, thegreater theneedfor limitingretroactivity. Finally,
this Court will also look to the precedent of other courts which have determined the
retroactive/prospectivequestioninthesameareaof thelaw in their overruling decisions.”

Syllabuspoint 5, Bradley v. Appalachian Power Co., 163 W.Va. 332,256 S.E.2d 879 (1979).

7. The holdings of Mitchell v. Broadnax, 208 W. Va. 36, 537 S.E.2d 882
(2000), which allow insureds to pursue a cause of action against insurers to enforce the
requirementsof W. Va. Code § 33-6-31(k) (1995) (Repl. Vol. 1996), apply only to those
exclusionstoinsurancecoverageincorporatedinto policiesof motor vehicleinsuranceonor
after theeffectivedateof our decisiontherein,i.e., February 18,2000, and beforetheeffective
date of the Legislature’ s amendments to W. Va. Code § 33-6-30 (2002) (Supp. 2002),i.e.,

June 5, 2002.

8. “Thereisnocommonlaw right to stack coverageavailablefor multiple
vehiclesunder thesamepolicy or under two or moreinsurance policies. Theright to stack
must arisefromtheinsurance contract itself (asthat istheagreement of theparties) or from
astatute (asintheuninsured and underinsured motorist coveragestatutes).” Syllabuspoint 1,

Payne v. Weston, 195 W. Va. 502, 466 S.E.2d 161 (1995).

9. “Whenaninsurer issuesan automobileinsurancepolicy which provides

both liability and underinsured motorists coverage, but which policy contains what is



commonly referredtoasa’ family useexclusion’ for theunderinsured motorist coverage, and
when, in asingle car accident, the passenger/wife receives payments under the liability
coveragefor thenegligenceof thedriver/husband, such exclusionisvalid and not against the
publicpolicy of thisstate. That exclusion, whichexcludesfromthedefinitionof ‘ underinsured
motor vehicle’ any automobileowned by or furnished for theregular useof theinsured or a
relative, hasthe purpose of preventing underinsured coverage from being converted into
additional liability coverage.” Syllabus point 2, Thomasv. Nationwide Mutual Insurance Co.,

188 W. Va. 640, 425 S.E.2d 595 (1992).

10. “Wherean insurance policy specifically excludes any motor vehicle
owned by thepolicy holder fromthedefinitionof an‘ underinsured motor vehicle,” thenthe
underinsured motorist coveragewasintended to protect theinsured agai nst | osses caused by
thenegligenceof another motorist whoisunderinsured.” Syllabuspoint 4, inpart,Alexander

v. Sate Automobile Mutual Insurance Co., 187 W. Va. 72, 415 S.E.2d 618 (1992).

11. “WestVirginiaCode833-6-31(1992) doesnot forbidtheinclusonand
application of an anti-stacking provision in an automobileinsurancepolicy whereasingle
insurancepolicy isissued by asingleinsurer and contai nsan underinsured endorsement even
thoughthepolicy coverstwo or morevehicles. Under thetermsof suchapolicy, theinsured
isnot entitledto stack thecoveragesof themultiplevehiclesand may only recover up tothe

policy limits set forth inthe single policy endorsement.” Syllabus point 5, Russell v. Sate

iv



Automobile Mutual Insurance Co., 188 W. Va. 81, 422 S.E.2d 803 (1992).

12. “ A motionforasummary judgment should begranted if the pleadings,
exhibitsand discovery depositionsuponwhichthemotionissubmitted for decisiondisclose
that thecaseinvolvesno genuineissueastoany material fact and that the party whomedethe
motionisentitled to ajudgment as a matter of law.” Syllabus point 5, Wilkinson v. Searls,

155 W. Va. 475, 184 S.[E.2d 735 (1971).



Davis, Chief Justice:

Theappe lant hereinand plaintiff below, LauraA. Finley, individually andinher
representativecapacity' [ hereinafter collectively referredtoas“ Ms. Findley” ], appeal sfrom
an August 1, 2002, order entered by the Circuit Court of Barbour County in favor of the
appelleehereinand defendant bel ow, State Farm M utual Automobilelnsurance Company
[hereinafter referred to as “ State Farm”]. By the terms of that order, the circuit court
concludedthat State Farmwasentitled to summary judgment because (1) thevehicleinwhich
M s. Findley wasriding at thetimeof theaccident wasnot an underinsured motor vehicle, and
therefore, shewas not entitled to recover underinsured motorist [ hereinafter referred to as
“UIM”] benefitsfrom State Farm; (2) themulti-car di scount containedintheapplicable State
Farm policy precludedthestacking of coveragesunder multiple State Farm policiesavailable
to Ms. Findley; and (3) theprovisionsof W.Va. Code 88 33-6-30(b-c) (2002) (Supp. 2002)

barred Ms. Findley’ s cause of action.

Onappeal tothisCourt, M s. Findley arguesthat the circuit court erred by (1)

retroactively applying W.V a. Code 88 33-6-30(b-c); (2) concluding that shedoes not have

!AlthoughMs. Findley originally filed her suit against State Farmindividually,
duringtheproceedingsunderlyingthisappeal, shemovedfor, andwasgranted, permissionto
amend her complainttotransformitintoaclassactionproceeding. Despitethisprocedural
posture,wewill neverthelesscollectively refer totheplaintiffsbel ow and appel lantsherein
as“Ms. Findley” to maintain consistency with the circuit court’ s rulings and the parties’
arguments. For further discussion of the classaction statusof thissuit, seanfranote10and
accompanying text.



standing to challenge, pursuant to Mitchell v. Broadnax, 208 W. Va. 36, 537 S.E.2d 882
(2000), State Farm’ sdefinition of an underinsured motor vehicle; (3) upholding the anti-
stacking provisions contained in her State Farm motor vehicle insurance policy; and (4)
denying her cross-motion for summary judgment. State Farm additionally assertsseveral
cross-assignmentsof error urging theaffirmanceof thecircuit court’ srulings. Uponareview
of theparties’ arguments, therecord designated for appellateconsideration, and theparties
arguments, weaffirmthedecisionof theCircuit Court of Barbour County. |nsummary, we
findthat (1) theprovisionsof W.Va. Code 88 33-6-30(b-c) do not apply retroactively; (2) Ms.
Findley cannot assert aclaimfor relief pursuant to our prior decisioninMitchell v. Broadnax,
208W.Va. 36,537 S.E.2d 882 (2000); (3) theanti-stacking exclusionscontainedinthe State
Farmpolicy atissuehereinarevalid and enforceable; and (4) Ms. Findley isnot entitled to

judgment as a matter of law.

l.
FACTUAL AND PROCEDURAL HISTORY
Thefactsuponwhichthisproceedingisbased werefoundby thecircuit court
asfollows. OnMarch 18, 2000, Ms. Findley wasriding asapassenger inal1987 Chevrol et

Cavalier, which shejointly owned with her estranged husband John Findley?[hereinafter

2Mr. and Ms. Findley were married on November 22, 1996.
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referredtoas“Mr.Findley”] and of which she had beengivenexclusiveuse.® Atthetimeof
thesingle car accident, Rusty Hyde, who did not own an automobileand thushad no motor
vehicleinsurance, wasdrivingtheCavalier withMs. Findley’ spermission. Ms. Findley was
injured asaresult of thisaccident, and recovered under the$50,000liability provisionsof Mr.

Findley’s State Farm policy insuring said vehicle.*

Whenthesecoveragelimitsprovedtobeinsufficient tofully recompenseher
injuries, Ms. Findley attemptedto al so collect under theUIM provisionsof thispolicy, aswell
asunder the UIM provisions of two other policies of motor vehicleinsurance held by Mr.
Findleyall of which coveragewasdenied by StateFarm. Insupport of itsdenial of coverage,
StateFarmrelied uponthepolicy definitionsof UIM coverageand underinsured motor vehicle.
Pursuant to this policy, “underinsured motorist coverage’ is described as follows:

[w]e will pay for damages for bodily injury and property

3By order entered November 17,1999, in connectionwiththeFindleys marital
separation, Ms. Findley was awarded temporary relief, including the exclusive use and
possession of the Chevrolet Cavalier.

“Mr.Findley hadinsuredtheChevrol et Cavalier with State Farmon September
26, 1991, under State Farm Policy No. 232-7297-D24-48D. The coverage limits of this
policy of motor vehicle insurance included $50,000 liability coverage and $50,000
underinsured motorist (UIM) coverage. Although it doesnot appear that M s. Findley was
specifically named asaninsured onthedeclarationspageof thispolicy until April 6, 2000, she
presumably was neverthel ess covered thereby as Mr. Findley’ s spouse.

*Theseadditional policiesof motor vehicleinsurance, issued by StateFarmand
purchased by Mr. Findley, consisted of State Farm Policy No. 8580-C24-48, issued on June
29,1998, andinsuringal1985 Chevrolet S10Blazer, and State Farm Policy No. 257-9255-
A30-48B, issued on January 30, 1996, and insuring a 1999 Ford E250 Van.

3



damage an insuredis legally entitled to collect from the owner

or driver of an underinsured motor vehicle. The bodily injury

or property damage must be caused by accident arising out of

the operation, maintenance, or use of an underinsured motor

vehicle.
An“underinsured motor vehicle” isfurther definedtoexclude* aland motor vehicle. . .insured
under theliability coverage of thispolicy[.]”® Moreover, thepolicy inquestion containsan
anti-stacking exclusion: “ If other underinsured motor vehiclecoverageissued by ustoyou,

your spouse, or any relativeapplies, thetotal limitsof liability under all such policiesshall not

exceed that of the policy with the highest limit of liability.”’

*Thecircuit court found, withrespect tothispolicy provision, that State Farm
submitted Amendatory Endorsement 6069A G, contai ning suchlanguage, totheWest Virginia
I nsurance Commi ssioner for approval inNovember, 1989. TheCommissioner approvedthis
definition of underinsured motor vehicle in December, 1989, and this Amendatory
Endorsement becameeffective January 1, 1990. Pursuant tothecircuit court’ sfindingsof
fact,“[n] o evidencehasbeen propounded demonstrating that State Farm adj usted premiums
frominclusion of theseamendatory endorsementsin 1989, although State Farm contendsthe
overall premium was consistent with the policy provisions.” Seeinfra note 7.

With respect to the above-quoted anti-stackinglanguage, thecircuit court found
that,on August 16, 1995, State Farm submittedtothel nsurance Commissioner aformfiling
requisitetotheincorporation of suchanexclusioninitspoliciesof motor vehicleinsurance.
Presumably, thislanguage, containedin Amendatory Endorsement 6090A Q, received the
Commissioner’ sapproval. Thecircuit courtalsofoundthat State Farm* did not decreaseUIM
premiumsin 1995 when anti-stacking language was re-incorporated into the automobile
insurancepolicy in Amendatory Endorsement 6090A Q, but all egesthepremium chargedwas
consistent with the policy provisions.”

Furthermore, relevant toboth Amendatory Endorsementsat issueherein, the
circuit court noted that

Itistheposition of thel nsurance Commissioner’ sOffice
that:

(continued...)



Thereafter, Ms. Findley instituted theunderlying declaratory judgment actiorf
against State Farm in the Circuit Court of Barbour County on November 21, 2000.
Subsequently,onMay 8, 2001, Ms. Findley moved toamend her complainfto convert her suit

into a class action proceeding;° the circuit court granted Ms. Findley’ s motion by order

’(...continued)

a. It isthe exclusive duty and responsibility of the
I nsurance Commissioner’ s Officeto insurethat thebenefitsof
insurance policies are reasonable in relation to the premium
charged. “ Exclusionsareconsistent with thepremiumscharged
when the Rates and Forms Division of the Insurance
Commissioner’ s Office approves them.”

b. Indeterminingtheappropriate premium adjustment for
purposesof West VirginiaCode 8§ 33-6-31(k), numerousfactors
must beconsidered. Thus, theaddition of anexclusionmay quite
properly not resultinapremiumreduction becausetheeffect of
the exclusion is offset by theincreases produced by the other
factors.

(Citations omitted).

8Declaratory judgment actionsaregoverned by W. Va. Code § 55-13-1,et seq.
W. Va. Code § 55-13-2 (1941) (Repl. Vol. 2000) provides

[alny personinterested under adeed, will, written contract,
or other writingsconstituting acontract, or whoserights, status
or other legal relations are affected by a statute, municipal
ordinance, contract or franchise, may have determined any
question of constructionor validity arisingunder theinstrument,
statute, ordinance, contract or franchi seand obtainadeclaration
of rights, status or other legal relations thereunder.

*Ms.Findley filed her first amended compl aint on November 22, 2000, wherein
she sought underinsured motorist (UIM) coverage from State Farm.

%n support of her motion to convert her suit into aclassaction, Ms. Findley
(continued...)



entered July 10,2001. Ms. Findley thenfiled her First Amended Class Action Complainton
July 25, 2001. Followingdiscovery, State Farm moved for summary judgment on February 14,
2002, and Ms. Findley cross-movedfor summary judgmenton April 10,2002. OnMay 16,
2002, State Farmfiled asecond motionfor summary judgment, asserting additional theories
uponwhichit based itsentitlement torelief. After ahearing on these motions, the circuit
courtultimately ruledinfavor of State Farm by order entered August 1, 2002, concludingthat:
[1] State Farm is entitled to the granting of its First
M otionfor Summary Judgment (filed February 14, 2002), onthe
application of the “intra-policy setoff” provision, for the
following reasons:
a. The Court finds as a matter of law that the subject
vehicle is not an “underinsured motor vehicle” under the

applicableinsurance policy, as the definition of underinsured
motor vehicle clearly and unambiguously precludes UIM

19(....continued)
averred

[t]hisclassactionisbrought on behalf of WestVirginia
StateFarm policy ownersandinsuredsastowhom StateFarmhas
overcharged and/or denied Underinsured Motorist (UIM)
coverage. For UIM coveragetobeeffectiveunder West Virginia
law, theinsurer must of fer policyholders, aspart of theinsurance
contract,anoptionto purchasefull, unlimited, unrestricted UIM
coveragewhichincludesapolicyholder’ srighttorgectfull UIM
coverage and pay lower premiumsfor limited UIM coverage.
State Farm, however, failsto contract for UIM coverageinthe
manner mandated by West Virginialaw. Thus, thousandsof West
Virginia State Farm policyholders and/or insureds have been
overcharged for and/or illegally denied UIM coverage.

Seegenerally W. Va. R.Civ. P. 23 (setting forth criteriafor class action proceedings). See
also note 1, supra, discussing class action status in the case sub judice.
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coveragefor avehicleinsured under thesamepolicy for liability
purposes. See Thomas v. Nationwide Mutual Insurance
Company, 188 W. Va. 640, 425 S.E.2d [595] (1992); Alexander
v. State [ Automobile] Mutual Insurance Company, 187 W. Va.
72, 415 S.E.2d 618 (1992).

b. The definition of “underinsured motor vehicle’ as
contained within the applicable State Farm policy originally
issued September 26, 1991 is consistent with the statutory
requirements of the West VirginiaCodeandisinaccord with
public policy.

c. Moreover, as found by our state supreme court, to
declarethisprovisioninvalid would“ emasculate” this State’ s
underinsured motorist statutory provisions, and, ineffect, would
transform theunderinsured coverageintoliability coverage. This
finding is controlled by the West Virginia Supreme Court of
Appeals rulings in Thomas v. Nationwide Mutual Insurance
Company, 188 W. Va. 640, 425 S.E.2d 595 (1992); and
Alexander v. State Automobile Mutual Insurance Company,
187 W. Va. 72, 415 S.E.2d 618 (1992).

d. Theplaintiff’s[Ms.Findley’ s| Broadnax arguments
cannot be applied to this provision of the subject policy. The
policy inquestionwasissued September 26, 1991. Endorsement
6069AG received approval in December 1989 and became
effectiveJanuary 1, 1990, prior toissuanceof thesubject policy.
If achallengetotheendorsement could be brought,theCourtis
of theopinioniscouldonly bedoneby personsowing policieson
January 1, 1990, alleging benefits were deleted from their
policies without corresponding adjustments to premiums.

[2.] State Farm is entitled to the granting of its First
Motion for summary judgment ontheissue of LauraFindley’s
stacking claimin light of theclear and unambiguousexclusion
prohibiting stacking, for which JohnFindley receivedamulti-car
discount.

Theissueof whether LauraFindley hasstandingto[assert]
a“Broadnax” claimisfactually indispute. However, the Court
findsthe" Broadnax” claim not applicableashereinafter setforth.



[3.] StateFarmisalsoentitledtosummary judgment asa
matter of law for thereasons set forthinits Second Motion for
Summary Judgment astheplaintiff’ scauseof actionisbarred by
the provisionsof West VirginiaCode § 33-6-30(b) and (c) for
the following reasons:

a. West Virginia Code § 33-6-30(b) and (c) is a
clarification of existing law and does not overrule Mitchell v.
Broadnax.

b. Asclarified by West VirginiaCode § 33-6-30(b) and
(c), nothing in Broadnax or West Virginia Code § 33-6-31(k)
requires a quid pro quo premium adjustment for the
incorporation of policy terms and exclusions.

c. Broadnax does not require an overall premium
reductionif itisshown that the policy, withtheexclusions, has
an appropriate premium for the coverage provided.

d. As State Farm’ spolicy language and premium rates
wereapproved by theWest Virginial nsurance Commissioner’s
Officeprior to use, State Farm has met its statutory burden of
demonstrating that thecoverageafforded, including definitions
and exclusions, were “ consistent with the premium charged.”

e. Thelanguage contained within West Virginia Code
§33-6-30(b) and (c) expressesthel egidature’ sintentionfor the
same to apply to existing cases.

f. Asaclarificationof existinglaw, West VirginiaCode
§ 33-6-30(b) and (c) istoberetroactively applied. See Hutchens
v. Progressive Paloverde Insurance Company, et al., [211
F. Supp. 2d 788 (S.D. W. Va. 2002)].

[4.] Theplaintiff’ scross-motionfor summary judgment
should be denied for all of the reasons set forth above].]



Fromtheserulings, M s. Findley appeal ed tothisCourt. Inconjunctionwith her
Petition for Appeal, she moved this Court to expediteits consideration thereof given that
“[t]hismatter will providecontrolling precedent for numerouscivil actionspendingincircuit
courts throughout the State of West Virginia, gives rise to constitutional implications
regarding recent remedial |egislation, andimpactsthousandsof State Farminsuredsresiding
intheStateof WestVirginia.” By ordersentered October 10, 2002, wegranted said motion
and granted M s. Findley’ s Petition for Appeal. Thereafter, Nationwide M utual I nsurance
Company [hereinafter referred to as“ Nationwide” ], who earlier had beengrantedleaveto
appear as an AmicusCuriaetothisproceeding, movedtointervenet herein. In so moving,
Nationwideaverredthat it wascurrently defending aclassactionintheCircuit Court of Taylor
County withissuesvirtually identical tothoserai sed herein; by order entered November 12,

2002, we granted Nationwide’ s motion, according it intervenor status.

.
STANDARD OF REVIEW
Procedurally, thismatter arises asan appeal from the circuit court’ sgrant of
summary judgment to State Farmand denial of suchrelief toMs. Findley. Insuch matters, we
typically apply aplenary review to the circuit court’ sruling. “A circuit court’ s entry of

summary judgment is reviewed de novo.” Syl. pt. 1, Painter v. Peavy, 192 W.Va. 189, 451

USee generally W. Va. R. App. P. 22 (establishing intervention criteria).
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S.E.2d 755 (1994). Similarly, we previously have stated, and now so hold, that this Court
“review[s] denovo. . . thedenial of [a] motion for summary judgment,” Adkinsv. Chevron,
USA, Inc.,199W.Va. 518,522,485 S.E.2d 687,691 (1997) (per curiam), wheresucharuling
is properly reviewable by this Court. See, e.g., Syl. pt. 8, Aetna Cas. & Sur. Co. v. Federal
Ins. Co. of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963) (“ An order denying amotion
for summary judgmentismerely interlocutory, leavesthe case pending for trial, and isnot
appeal ableexcept in special instancesinwhichaninterlocutory order isappealable.”). See

also Section I111.D., infra.

Also at issue in this proceeding is the circuit court’s interpretation of the
relevant statutory language. To thisdecision, we likewise employ ade novo standard of
review. See, eg., Syl. pt. 1, Appalachian Power Co. v. State Tax Dep’'t of West Virginia, 195
W. Va. 573, 466 S.E.2d 424 (1995) (“Interpreting a statute or an administrative rule or
regulation presentsapurely legal question subject to denovoreview.”); Syl. pt. 1, Chrystal
RM.v. CharlieA.L.,194W.Va. 138,459 S.E.2d 415 (1995) (“Wheretheissue on an appeal
fromthecircuit courtisclearly aquestionof law or involving aninterpretation of astatute, we

apply ade novo standard of review.”).

Lastly,wearecalled upontointerpret the pertinent portionsof the StateFarm
policy of motor vehicleinsurance uponwhichthisproceedingisbased. Werecently heldthat

“[d]etermination of the proper coverage of aninsurance contract when thefactsarenotin

10



disputeisaquestion of law.” Syl. pt. 1, Tennant v. Smallwood, 211 W.Va. 703,568 S.E.2d
10(2002). Therefore, wewill review anew thecircuit court’ srulinginthisregard. See, e.g.,
Syl. pt. 1, Appalachian Power Co., 195W.Va. 573, 466 S.E.2d 424; Syl. pt. 1, Chrystal RM.,
194 W.Va. 138,459 S.E.2d415. Withthese standardsin mind, we proceed to consider the

merits of the parties’ arguments.

[11.
DISCUSSION

On appeal tothisCourt,Ms. Findl ey rai sesfour assignmentsof error charging
that thecircuit court erred by (1) retroactively applyingW. Va. Code 88 33-6-30(b-c) (2002)
(Supp. 2002); (2) concluding that she doesnot have standing to challenge, pursuant taMitchell
v. Broadnax, 208 W. Va. 36, 537 S.E.2d 882 (2000), State Farm’s definition of an
underinsured motor vehicle; (3) uphol ding theanti-stacking provisionscontainedin her State
Farm motor vehicle insurance policy; and (4) denying her cross-motion for summary
judgment. In response to the issues raised by Ms. Findley, State Farm asserts cross-
assignmentsof error insupport of the circuit court’ srulings, namely that thecircuitcourt’s
order should be affirmed based upon (1) thefiledratedoctrine; (2) Ms.Findley’ sfailureto
exhaust her administrativeremediesrel ativeto challenging StateFarm’ sprevioudy gpproved
ratesandforms; (3) theseparation of powersdoctrine; and (4) theadverseeffectMs. Findley’s

collateral attack ontheratemaking processwould haveon State Farm’ sconstitutional rights.

11



We will address each of these arguments in turn.*?

A. Retroactivity of W. Va. Code 88 33-6-30(b-c)

Ms.Findley first contendsthat thecircuit court erred by affordingW. Va. Code
8833-6-30(b-c) (2002) (Supp. 2002) retroactiveeffect rather than applying thesestatutory
provisions prospectively. Inthisregard, thecircuit court ruled that, “[a]saclarification of
existinglaw, West VirginiaCode § 33-6-30(b) and (c) isto beretroactively applied.” ®* To
support her contentions, M s. Findley reliesupon various | egislative enactments and court
decisions, including the Contracts Clauses of the United States and West Virginia

Constitutions,*|egidlativedirectivesregarding retroactivity,* and characteri zation of the

At thisjuncture, wewishtothank thenumerousAmici Curiaefor appearingin
thisproceeding. Wewill consider their argumentsin conjunction with those of the parties.
Likewise, we will consider the arguments of the intervenor herein, Nationwide Mutual
Insurance Company, in connection with those advanced by State Farm.

BInthisregard,thecircuit court alsodeterminedthat “ [ r] etroactive application
of West Virginia Code 8§ 33-6-30(b) and (c) does not impermissibly infringe upon the
constitutional Contracts Clause].]”

1“SeU.S.Const.art.1,810,cl.1(“No Stateshall ... passany ...Lawimpairing
the Obligations of Contracts.”); W. Va. Const. art. I11, 8§ 4 (similar).

®See W. Va. Code 8§ 2-2-10(bb) (1998) (Repl. Vol. 2002) (“A statute is
presumed to be prospectiveinitsoperation unlessexpressly maderetrospective].]”). Sed0
Syl. pt. 2, in part, Conley v. Workers Comp. Div., 199 W. Va. 196, 483 S.E.2d 542 (1997)
(“A statute is presumed to operate prospectively unless the intent that it shall operate
retroactively isclearly expressed by itstermsor isnecessarily implied fromthelanguage of
the statute.” (internal quotations and citations omitted)).

12



subject statuteasa“ special interpretivestatute”  or “ declaratory statute”'’. State Farm, in
rejecting Ms. Findley’ s arguments, likewise cites to numerous authorities to support its
assertionthat retroactive application of these statutory provisions doesnotimpermissibly
impair contractual rightsinviolationof theContractsClause® and i snecessitated by theclear
and unambiguous language of W. Va. Code § 33-6-30.%° StateFarm also contendsthat M s.
Findley cannot assert anew theory on apped,i.e, denominatingW. Va. Code 8 33-6-30tobe

a“special interpretive statute,” that she did not advance to the circuit court during the

®see 1A Sutherland on Statutory Construction § 27.4, at 632-33 (6th ed. 2002
rev.) (“ Theusual purposeof aspecial interpretivestatuteisto correct ajudicial interpretation
of aprior law whichthelegislatureconsidersinaccurate. Wheresuch statutesaregivenany
effect,theeffectisprospective only. Any other result would makethelegislatureacourt of
last resort.” (footnotes omitted)).

7See State ex rel. White v. Wirt County Court, 63 W. Va. 230, 245, 59 SE.
884,982 (1907) (Miller,J., dissenting) (indicatingthat “[a] declaratory statute. . . put[s] anend
todoubt astowhat isthecommonlaw or themeaning of another statute, and . . . declareswhat
itisand ever hasbeen” (internal quotationsand citation omitted)). Seealso United Satesv.
Claflin, 97 U.S. 546, 549, 24 L. Ed. 1082, 1084 (1878) (“[A] declaratory act, or an act
directing how aformer act shall be construed, isinoperative on the past[.]”).

18BSee Syl. pt. 4, Shell v. Metropolitan Life Ins. Co., 181 W. Va. 16, 380 S.E.2d
183(1989) (* Indetermining whether aContract Clauseviolation hasoccurred, athree-step
test isutilized. The initial inquiry is whether the statute has substantially impaired the
contractual rightsof the parties. If asubstantial impairment isshown, thesecond step of the
testisto determine whether thereisasignificant and |l egitimate public purpose behind the
legislation. Finally, if alegitimatepublic purposeisdemonstrated, the court must determine
whether theadjustment of therightsand responsibilitiesof contracting partiesisbased upon
reasonabl e conditions and isof acharacter appropriateto the public purpose justifying the
legislation’ s adoption.”).

19See United States v. $80,180.00 in U.S. Currency, 303 F.3d 1182, 1185 (9th
Cir.2002) (*Whendecidingwhether astatutory provision appliesretroactively to pending
cases, welook to the text and legislative history of the provisionto determineif Congress
manifested a clear intent regarding the scope of the law’ s applicability.”).
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proceedings below.

Having considered both parties’ arguments, wefindthat theissue of whether
W. Va. Code 88 33-6-30(b-c) should be applied retroactively may easily be resolved by
referencetothisState’ sstatutory law andjudicial precedent concerningretroactivity. Before
examiningtheprecisestatuteat issuebeforeus, however, itisnecessary tofirst briefly review

the context within which such amendments were enacted.

Thestatuteinquestion, W. Va. Code 8§ 33-6-30, wasamended by theL egid ature
following this Court’s decision in Mitchell v. Broadnax, 208 W. Va. 36, 537 S.E.2d 882
(2000). Inthat case, wewere called uponto interpret arelated statutory provision, W. Va.
Code §33-6-31(k) (1995) (Repl. Vol. 1996) X which statesthat “[n] othing contained herein
shall prevent any insurer fromal so offering benefitsand limits other than those prescribed
herein, nor shall thissection beconstrued aspreventingany insurer fromincorporatinginsuch
terms, conditions and exclusions as may be consistent with the premium charged.” Our
interpretation of thislanguage in Mitchell resulted in the following holdings:

When an insurer incorporates, into a policy of motor

vehicle insurance, an exclusion pursuant to W. Va. Code
§33-6-31(k) (1995) (Repl. V0l.1996), theinsurer must adjust

V. Va. Code § 33-6-31 has been amended since our decision in Mitchell v.
Broadnax, but the subsection under considerati on therein hasremai ned unchanged. Compare
W.Va.Code 8§ 33-6-31(k) (1995) (Repl.Vol.1996) withW. Va. Code § 33-6-31(k) (1998)
(Repl. Voal. 2000).
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the corresponding policy premium so that the exclusion is
“consistent with the premium charged.”

Whenaninsurer hasfailedto satisfy thestatutory criteria
of W.Va. Code8 33-6-31(k) (1995) (Repl.Vo0l.1996) requisite
to incorporating an exclusion in a policy of motor vehicle
Insurance, theenforcement of suchan exclusionisviolative of
this State’ s public policy.

Syl. pts. 5-6, Mitchell v. Broadnax, 208 W. Va. 36, 537 S.E.2d 882.

Thereafter, the Legislature, in response to this Court’ s decision in Mitchell,
amended W. Va. Code § 33-6-30 (2002) (Supp. 2002). In relevant part, the amendatory
language provides

(b) The Legislature finds:

(1) That consumersandinsurersboth benefitfrom
the legislative mandate that the insurance
commissioner approve the forms used and the
ratescharged by insurancecompaniesinthisstate;

(2) That certain classes of persons are seeking
refundsof i nsurancepremiumsand seekingtovoid
exclusionsand other policy provisonsonthebasis
that insurance companies allegedly failed to
provide or demonstrateareduction in premiums
chargedinrelationtocertaintermsor exclusions
incorporated into policies of insurance;

(3) That historically, asaprerequisiteto arate or
formbeing approved, neither theL egislature nor
theinsurancecommissioner hasever requiredthat
theinsurer demonstrate that therewas aspecific
premium reduction for certain exclusions
incorporated into policies of insurance;

(4) That the provisions of this chapter were
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enacted withtheintent of requiringthefiling of all
ratesand formswiththeinsurance commissioner
to enable theinsurance commissioner to review
andregulateratesandformsinafair and consistent
manner;

(5) That the provisions of this chapter do not
provideandwerenotintendedto providethebasis
for monetary damages in the form of premium
refundsor partial premiumrefundswhentheform
used and the rates charged by the insurance
company have been approved by the insurance
commissioner;

(6) That actions seeking premium refunds or

partial premiumrefundshaveasevereand negative
impact upon insurers operating in this state by
imposing unexpectedliabilitieswheninsurershave
relied upontheinsurance commissoner’ sgpproval
of theformsused andtherateschargedinsureds;

and

(7) That itisinthebest interest of the citizens of
this state to ensure a stabl e insurance market.

(c) Nothing in this chapter may be construed as
requiring specific line item premium discounts or rate
adjustments corresponding to any exclusion, condition,
definition, term or limitation in any policy of insurance,
including policies incorporating statutorily mandated benefits
or optional benefits which as a matter of law must be offered.
Whereany insurance policy form, including any endorsement
thereto, has been approved by the commissioner, and the
corresponding rate hasbeen approved by thecommissioner, there
iIsapresumption that the policy formsand rate structurearein
full compliance with the requirements of thischapter. It isthe
intent of the Legidature that the amendments in this section
enacted during the regular sesson of two thousand two are
(1) A clarification of existing law as previously enacted by the
Legidature, including, but not limited to, the provisions of
subsection (k), section thirty-one of this article, and, (2)
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gpecifically intended to clarify the law and correct a

misinterpretation and misapplication of the law that was

expressed in the holding of the Supreme Court of Appeals of

West Virginia in the case of Mitchell v. Broadnax, 537 SE.2d

882 (W. Va. 2000). Theseamendmentsareaclarification of the

existing law as previously enacted by this Legislature.
(Emphasisadded). Itisthisstatutory language, particularly theL egislature’ sclarification of
the effect of W. Va. Code 8 33-6-31(k) and this Court’s holding in Mitchell v. Broadnax

enunciated insubsection ¢, whichthecircuit courtfoundtoberetroactive, andwhichweare

called upon to examine in the case sub judice.

Whendetermining whether astatute or statutory amendment shoul d be applied
retroactively, we are guided by the L egislature’ s own pronouncement that
[t]hefollowingrul €[] shall beobservedintheconstruction

of statutes, unlessadifferentintent onthepart of theL egislature
be apparent from the context:

(bb) A statute is presumed to be prospective in its
operation unless expressly made retrospective].]

W. Va. Code § 2-2-10(bb) (1998) (Repl. Vol. 2002). Applying this provision, we have
understood it to mean that “[t]he presumption is that a statute is intended to operate
prospectively,and not retrospectively, unlessit appears, by clear, strong andimperativewords
or by necessary implication, that theL egislatureintended to givethestatuteretroactiveforce
and effect.” Pt. 4, syllabus, Taylor v. State Compensation Commissioner, 140 W. Va. 572,

86 S.E.2d 114 (1955)].” Syl. pt. 1, Loveless v. Sate Workmen’s Comp. Comm'r, 155 W. Va.
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264, 184 S.E.2d 127 (1971). Accord Syl. pt. 2, Conley v. Workers' Comp. Div., 199 W. Va
196, 483 S.E.2d 542 (1997); State v. Bannister, 162 W. Va. 447, 453, 250 S.E.2d 53, 56
(1978). Thus, “[t]hegeneral ruleisthat statutesareconstruedto operateinthefutureonly and
arenot given retroactiveeffect unlessthelegislatureclearly expressesitsintentiontomake

them retroactive.” Loveless, 155 W. Va. at 266, 184 S.E.2d at 129 (citations omitted).

Despitethisgeneral ruleof prospectiveness, wehaveneverthel essdetermined
that [ s]tatutory changesthat arepurely procedural innaturewill beappliedretroactively.” Syl.
pt. 1, Joy v. Chessie Employees Fed. Credit Union, 186 W. Va. 118, 411 S.E.2d 261 (1991).
Thisissobecauselegislativeenactmentsthat do not affect substantiverightsarelesslikely
tounconstitutionally infringeupontherightsof thoserelying uponthestatutory languageat
issue. See Public Citizen, Inc. v. First Nat’'| Bank in Fairmont, 198 W. Va. 329, 335, 480
S.E.2d 538, 544 (1996) (observingthat, “[i]nthesesituations, therelianceinterest that isthe
foundationof theinterpretiveprinciplelimiting retroactiveapplicationisnot engaged”). See
also Landgraf v. US Film Products, 511 U.S. 244, 266, 114 S. Ct. 1483, 1497, 128 L. Ed.
2d 229, 253 (1994) (* The Legislature’ sunmatched powersallow it to sweep away settled

expectations suddenly and without individualized consideration.”).

Where,however,“anew ... provisonwould, if appliedinapending case, attach
anew legal consequencetoacompleted event,thenitwill not be applied inthat caseunless

theLegislature hasmade clear itsintention that it shall apply.” 1d. Seealso Gribben v. Kirk,
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197W.Va. 20, 26,475 S.E.2d 20, 26 (1996) (per curiam) (observing thattheL egislature’ s
“unmatched power does not allow [it] to retroactively change statutes so asto sweep away
vested property rights” (citationsomitted)); Lester v. SateComp. Comm'r, 123 W. Va. 516,
521,16 S.E.2d 920,924 (1941) (noting that | egi sl ation cannot bemaderetroactive* whenthe
effect will beto impair the obligation of contracts or to disturb vested rights” (internal
quotations and citation omitted)), overruled on other grounds by Szemore v. State
Workmen’ sComp. Comm'r,159W.Va. 100,219 S.E.2d 912 (1975). Indeed, we specifically
have held that
“[ & statutethat di mini shessubstantiverightsor augments

substantive liabilities should not be applied retroactively to

eventscompl eted before the effectivedateof thestatute (or the

date of enactment if noseparateeffectivedateisstated) unless

the statute provides explicitly for retroactive application.”

Syllabus Point 2, Public Citizen, Inc. v. First National Bank in

Fairmont, 198 W. Va. 329, 480 S.E.2d 538 (1996).
Syl. pt. 2, Smith v. West Virginia Div. of Rehabilitative Servs. & Div. of Pers.,, 208 W. Va.

284, 540 S.E.2d 152 (2000).

Inthecasesubjudice thelegislativeamendmentstoW. Va. Code 88 33-6-30(b-
c) are most certainly substantive in nature. The effect of such amendatory languageisto
extinguishany litigablerightsthat haveaccrued asaresult of thisCourt’ sholdingirMitchell
v.Broadnax, 208 W.V a. 36,537 S.E.2d 882 (2000), and to forecl ose lawsuits that have been
initiated asaresult thereof. However, absent explicit statutory languageor aclear expression

of legidlativeintent that suchamendmentsareto apply retroactively,wearedirected, by the
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Legislature,itself, toaffordthem prospectiveonly application. SeeW.V a. Code § 2-2-10(bb).
See also Hughes v. Washington, 389 U.S. 290, 296-97, 88 S. Ct. 438, 442, 19 L. Ed. 2d 530,
535-36 (1967) (Stewart, J., concurring) (“[A] State cannot be permitted to defeat the
constitutional prohibitionagainst taking property without due processof law by thesimple
deviceof assertingretroactively that theproperty it hastakennever existedatall.”); Mildred
L.M.v.John O.F., 192 W.Va. 345, 351 n.10, 452 S.E.2d 436,442 n.10 (1994) (* 1t hasbeen
stated repeatedly that new |egislation should not generally be construed to interfere with
existing contracts, rightsof action, suits, or vested property rights.” (emphasi sandcitation
omitted)); Satev. Hender, 187 W. Va. 81, 83, 415 S.E.2d 885, 887 (1992) (per curiam)
(“[D]ueprocessplacesalimitation onretroactivejudicial application of statutory enactments
which precludesthecourt from effecting aresult whichthelegis atureisbarred fromachieving

asaresult of theex post facto prohibition.” (citation omitted)).?* Accordingly, wedisagree

ZOur decision of thisissueiscontrary totheconclusionreached by theUnited
StatesDistrict Court for the Southern District of West Virginiaduringitsassessment of the
retroactivity of W.Va. Code 8 33-6-30,and uponwhichthecircuit courtreliedinrendering
itsdecision. See Hutchensv. Progressive Paloverde Ins. Co., 211 F. Supp. 2d 788, 794 (S.D.
W. Va 2002) (concluding that W. Va. Code 8 33-6-30 hasretroactive effect). We note,
however, that thisCourt isnot bound by thisauthority, and, inthisregard, wehavespecifically
heldthat “[t] hedecision of thehighest court of aStateinthe construction of itsstatutes...is
thecontrollingruleof decisioninfederal courts,wherethereisnofederal question.” Syl. pt.
3, in part, Clarksburg Elec. Light Co. v. City of Clarksburg, 47 W. Va. 739, 35 S.E. 994
(1900). Accord Louisville, New Orleans & Texas Ry. Co. v. Mississippi, 133 U.S. 587, 591,
10S.Ct.348,349,33 L. Ed. 784, 785 (1890) (“[ T]he construction of [a] statute of the State
by itshighest court . .. must be accepted asconclusive[.]”); Stateex rel. Srickland v. Melton,
152W.Va.500,513,165S.E.2d 90, 98 (1968) (refusing to adopt federal court’ sconstruction
of West Virginiastatute, recognizing that “ this Court isnot bound by and isnot required to
adheretosuchinterpretation” wherethestatuteat i ssuehad not been“ interpreted by any prior

(continued...)
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with the circuit court’ sruling to the contrary.

B. Sanding
Ms. Findley next arguesthat thecircuit courtincorrectly found that shedoesnot
have standing to challenge, pursuant to Mitchell v. Broadnax, 208 W.V a. 36,537 S.E.2d 882
(2000), State Farm’ sdefinition of anunderinsured motor vehicle. Inthesubject policy, the
definition of an* underinsured motor vehicle” specifically excludes*“aland motor vehicle...
insured under theliability coverageof thispolicy.”?? Duringitsdeliberation and decision of
this matter, the circuit court determined that
[t]he definition of “underinsured motor vehicle” as
contained within the applicable State Farm policy originally
issued September 26, 1991 is consistent with the statutory

requirements of the West VirginiaCodeand isinaccord with
public policy.

The plaintiff’s [Ms. Findley’s] Broadnax arguments
cannot be applied to this provision of the subject policy. The
policy inquestionwasissued September 26, 1991. Endorsement

21(...continued)
decision of this Court”); Clarksburg Elec. Light Co., 47 W.Va.at 746,35 S.E. at 996 (“The
decision of thestate court of last resort upon rightsdependent aloneuponitslaw, itsstatutes,
isconclusiveuponthe Federal judiciary.”). Seealso Syl. pt. 4, Sate v. Wender, 149 W. Va.
413, 141 S.E.2d 359 (1965) (“In construing our state constitution, the Supreme Court of
Appealsis not bound by rulings of courts of other states or of the United States Supreme
Court.”).

22Thislanguagewasadded to State Farm policiesof motor vehicleinsuranceon
January 1, 1990, through Amendatory Endorsement 6069AG. See supra note 6 and
accompanying text.
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6069AG received approval in December 1989 and became

effectiveJanuary 1,1990, prior toissuanceof thesubject policy.

If achallenge totheendorsement could bebrought,theCourtis

of theopinioniscouldonly bedoneby personsowingpolicieson

January 1, 1990, alleging benefits were deleted from their

policies without corresponding adjustments to premiums.#
(Footnoteadded). On appeal tothisCourt, Ms. Findley arguesthat thecircuit courtimproperly
denied her standing to assert her claim when she is a proper party to bring adeclaratory
judgment action pursuanttoW. Va. Code § 55-13-2(1941) (Repl.Vol.2000).%* StateFarm
responds, however, that M s. Findl ey lacked standing to assert theclaimsinthisproceeding and

that the circuit court’ s ruling on this point should be affirmed.

Giventheprocedural postureof theinstant appeal, thequestionspresented for
our consideration by thisassignment of error arewhether M s. Findl ey hasstandingto assert
aclaim pursuant to the Declaratory Judgment Act, 8§ W.Va. Code 8§ 55-13-1, et seq., and to
obtaintherelief sheseeksthereunder in accordance withthisCourt’ sholdingsinMitchell v.
Broadnax. Generally, standingisdefined as”[a] party’ sright to makealegal claim or seek
judicial enforcement of aduty orright.” Black’sLaw Dictionary 1413 (7thed. 1999). More
specifically, it iswell-recognized, and we now so hold, that

[s]tanding...iscomprised of threeelements: First,theparty . ..
[attempting to establish standing] must have suffered an

ZThecircuit court further foundthat Ms. Findley’ s** Broadnax’ claim[was] not
applicable.”

*For the text of W. Va. Code 8§ 55-13-2 (1941) (Repl. Vol. 2000), see supra
note 8.
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“injury-in-fact” --aninvasion of alegaly protectedinterest which

is(a) concreteand particularized and (b) actual or imminent and

not conjectural or hypothetical. Second, there must beacausal

connection[between] theinjury andtheconduct formingthebasis

of the lawsuit. Third, it must be likely that the injury will be

redressed through a favorable decision of the court.
Colemanv. Sopher,194W.Va. 90,95 n.6,459 S.E.2d 367, 372n.6 (1995) (emphasisadded).
Accord Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 2136, 119
L. Ed. 2d 351, 364 (1992); Valley Forge Christian College v. Americans United for
Separation of Church & State, Inc., 454 U.S. 464, 472, 102 S. Ct. 752,758, 70 L. Ed. 2d 700,

709 (1982); Guidov. Guido, 202 W. Va. 198, 202, 503 S.E.2d 511,515 (1998) (per curiam).

Furthermore,

[s]tanding doesnot refer ssmply toaparty’ scapacity to appear in

court. Rather, standing isgauged by the specific common-law,

statutory or constitutional claims that a party presents.

“Typically, . . . the standing inquiry requires careful judicial

examination . . . to ascertain whether the particular plaintiff is

entitled to an adjudication of the particular claims asserted.”
International Primate Protection League v. Administrators of Tulane Educational Fund,
500 U.S. 72, 77, 111 S. Ct. 1700, 1704, 114 L. Ed. 2d 134, 143 (1991) (quoting Allen v.
Wright, 468 U.S. 737,752,104 S. Ct. 3315, 3325, 82 L. Ed. 2d 556, 570 (1984)) (emphasis
in original) (additional citation omitted). Accord Warth v. Saldin, 422 U.S. 490, 498, 95
S. Ct. 2197, 2205, 45 L. Ed. 2d 343, 354 (1975) (“In essence, the question of standing is

whether thelitigantisentitled tohavethecourt decidethemeritsof thedisputeor of particular

issues.”). “Inother words, when standingisplacedinissueinacase, thequestioniswhether
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the person whose standing is challenged is a proper party to request an adjudication of a
particular issue[.]” Flast v. Cohen, 392 U.S. 83, 99-100, 88 S. Ct. 1942, 1952, 20 L . Ed. 2d
947, 961 (1968) (footnote omitted). Accord Louisana Environmental Action Network v.
Browner, 87 F.3d 1379, 1382, 318 U.S.App.D.C. 370,373 (1996) (“ Our standing inquiry
focusesontheappropriatenessof aparty bringingthequestioned controversy tothecourt.”);
American Alternative Energy Partners Il v. Windridge, Inc., 42 Cal. App. 4th 551, 559, 49
Cal.Rptr.2d 686,691 (1996) (* [ S]tanding to sue--thereal party ininterest requirement--goes

to the existence of a cause of action, i.e., whether the plaintiff hasaright to relief.”).

Thisrequirement of the propriety of aparty to assert aparticular claim and
his/her likelihood of success thereon is echoed in our caselaw discussing standing in the
context of declaratory judgment actions. “It isaprimary requirement of the Declaratory
JudgmentsA ctthat plaintiffsdemonstratethey have standingto obtaintherelief requested.”
Shobe v. Latimer, 162 W. Va. 779, 784, 253 S.E.2d 54, 58 (1979). As Ms. Findley’s
declaratory judgment action is premised upon her claim for relief pursuant to Mitchell v.
Broadnax, because the subject policy language allegedly does not comport with the
requirements of our holdingstherein, we must thus decidewhether sheisentitled to assert

such a cause of action.

Under thefactsof thecasesubjudice, itisapparent that State Farmincorporated

thechallenged policy language, whereby it limited its definition of an underinsured motor
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vehicle,onJanuary 1, 1990, following the Commissioner’ sapproval thereof. Additionally, the
record doesnotindicatethat thischall enged exclusionary |anguagehasbeenamended, dtered,
or otherwisemodifiedsinceitsinitial incorporationinto policiesof motor vehicleinsurance
in1990. Subsequently, on September 26, 1991, Mr. Findley contracted with State Farmfor
themotor vehicleinsurance coverageatissueherein. Although Ms. Findley ultimately has
become an insured and apolicyhol der under thisinsurance policy,” her attempt to assert a
claimforrelief inthiscontextiseffectively arequest that this Court retroactively apply our
holdingsin Mitchell v. Broadnax so asto bring within its scope an insurance contract which
was entered into before this Court’ s decision therein and which contract hascontained the
allegedly objectionable language since the date of the policy’ s issuance. See Syl. pt. 3,
Szemore v. State Workmen's Comp. Comm'r, 159 W. Va. 100, 219 S.E.2d 912 (1975) (“A
law is not retroactive merely because part of the factual situation to which itisapplied
occurred prior to its enactment; only when it operates upon transactions which have been
completed or upon rights which have been acquired or upon obligations which have
existed prior toits passage can it be considered to be retroactive in application.” (emphasis
added)). Whensuch arequest for retroactivity ismade, wecautiously consider whether such
retrospective application isindeed warranted.
In determining whether to extend full retroactivity, the
following factors are to be considered: First, the nature of the

substantive issue overruled must be determined. If the issue
involvesatraditionally settled areaof |aw, such ascontractsor

2See supra notes 2 & 4.
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property as distinguished from torts, and the new rulewas not
clearly foreshadowed, thenretroactivity islessjustified. Second,
wherethe overruled decision dealswith procedural law rather
than substantive, retroactivity ordinarily will be more readily
accorded. Third, commonlaw decisions, whenoverruled, may
resultinthe overruling decisionbeing givenretroactiveeffect,
sincethesubstantiveissueusually hasanarrower impact andis
likely toinvolvefewer parties. Fourth, where, ontheother hand,
substantial publicissuesareinvolved, arisingfrom statutory or
constitutional interpretations that represent a clear departure
from prior precedent, prospectiveapplicationwill ordinarily be
favored. Fifth, themoreradically thenew decision departsfrom
previous substantive law, the greater the need for limiting
retroactivity. Finally, thisCourt will alsolook totheprecedent
of other courts which have determined the
retroactive/prospective questionin the same areaof thelaw in
their overruling decisions.

Syl. pt. 5, Bradley v. Appalachian Power Co., 163 W. Va. 332, 256 S.E.2d 879 (1979).
Accord Syl. pt. 4, Kincaid v. Mangum, 189 W.Va. 404, 432 S.E.2d 74 (1993); Syl. pt. 4,King
v. Kayak Mfg. Corp., 182 W. Va. 276, 387 S.E.2d 511 (1989). See also Bowersv. Wurzburg,
205W.Va.450,468,519 S.E.2d 148,166 (1999) (decliningto affordjudicial decision broad
retroactivity where, beforeitsissuance, thereexisted“lack of clear authority inthis State,”

which resulted in “uncertainty of the law” asto issue decided (footnote omitted)).

Applying thesecriteriato our holdings in Mitchell v. Broadnax, we conclude

that our decisionin Mitchell should not beappliedretroactively to permit theprosecution of
Ms.Findley’ sclaimthereunder. Inshort, retroactivity isnot warranted because our decision
inMitchell involved amatter of substantivelaw, namely W. Va. Code 8 33-6-31(k), which had,

priortoour decisiontherein, received sparsetreatment inour judicial decisionsand had not
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been amended by the L egislaturesinceitsoriginal enactmentin 19792 Giventhisdearth of
interpretiveauthority, it goeswithout saying that thehol dingswe announced inMitchell were
“not clearly foreshadowed.” Syl. pt. 5, in part, Bradley, 163 W. Va. 332, 256 S.E.2d 879.
Furthermore, thesubstantial publicpolicy issuesimplicatedin our holdings,andexplicitly
identified by the Legislature in W. Va. Code 8§ 33-6-30(b), mitigate in favor of arule of
prospectiveness. Seeid. Finally, as noted above, while we long have held exclusionsin
insurance policies to be valid,? we had not, prior to Mitchell, delineated the express

requirements therefor contained in W. Va. Code § 33-6-31(k).

Thus, for thesamereasonswedeclinedtoapply W.V a. Code 88 33-6-30(b-c)
retroactively inorder to saf eguard the substantiverightsof insuredsthat had accrued before
its passage, we likewise declineto apply our holdings in Mitchell v. Broadnax retroactively
inorder toshieldinsurersfromtheimposition of augmented substantiveliabilitiesthat did not

clearly exist prior to the announcement of such holdings. See Syl. pt. 2, Smith, 208 W.V a.

%To date, W. Va. Code § 33-6-31(k) hasnot yet been amended, although its
provisionshavebeen clarified asaresult of theL egislature’ senactment of W.Va. Code833-
6-30(c). SeeW.Va. Code § 33-6-31(k) (1998) (Repl.Vol.2000); W.V a. Code § 33-6-30(c)
(2002) (Supp. 2002).

2'See Syl. pt. 3, Ded v. Sveeney, 181 W. Va. 460, 383 S.E.2d 92 (1989)
(“Insurersmay incorporate suchterms, conditionsand exclusionsinan automobileinsurance
policy asmay be consistent with the premium charged, solong asany such exclusionsdo not
conflict with the spirit and intent of the uninsured and underinsured motorists statutes.”).
Accord Syl. pt. 4, American Sates Ins. Co. v. Tanner, 211 W. Va. 160, 563 S.E.2d 825
(2002); Syl. pt. 3, Mitchell v. Broadnax, 208 W. Va. 36, 537 S.E.2d 882 (2000); Syl. pt. 1,
Thomas v. Nationwide Mut. Ins. Co., 188 W. Va. 640, 425 S.E.2d 595 (1992).
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284,540 S.E.2d 152. Having found Mitchell to have prospective only application, it is
imperativetoexplainhow thisdecisioninterplayswith our previousconclusionthat W. Va.
Code§33-6-30alsohasonly prospectiveapplication. Therefore, weholdasamatter of law,
that theholdingsof Mitchell v. Broadnax, 208 W.V a. 36,537 S.E.2d 882 (2000),whichallow
insuredsto pursue acause of action against insurerstoenforcetherequirementsof W.Va.
Code 8§ 33-6-31(k) (1995) (Repl. Vol.1996), apply only to those exclusions to insurance
coverageincorporated into policiesof motor vehicleinsuranceon or after theeffectivedate
of our decision therein, i.e., February 18, 2000, and before the effective date of the
L egislature’ samendmentstoW.V a. Code 8 33-6-30(2002) (Supp.2002),i.e.,June5, 2002.
We make no determination, however, as to the success of such clams in light of the
Commissioner’ sresponsibility to evaluate the propriety of premiumsas an essential and

integral part of its function to approve insurance forms used in this State.® See generally

BB ased uponthevery existenceof theinstant proceeding, andthelL egislature' s
amendmentsto W. Va. Code § 33-6-30 following our decision in Mitchell v. Broadnax, we
feel the need to further clarify theintended scope and effect of the holdingswe previously
announcedtherein. Inspiteof theplethoraof recent lawsuitsclaimingtothecontrary, wedid
not intend in Mitchell to declare that a quid pro quo premium adjustment is required to
accompany every exclusionincorporatedintoapolicy of motor vehicleinsuranceor evento
suggest that such acorrespondi ng premium necessary reflectsareductionthereof. Rather, the
solitary goal that we wished to achieve through that decision was the elucidation and
enforcement of the all but forgotten legislative directive containedinW.V a.Code § 33-6-
31(k),which specifical ly instructsthat “ insurer[ sarenot prevented] fromincorporatinginsuch
terms, conditions and exclusions as may be consistent with the premium charged.”
(Emphasisadded). In hindsight, however, it isevident that, although we ordinarily must
presumethat the L egislature meanswhat it saysinits enactments and that wemust apply a
statute’ s plain language without further interpretation of itsterms, the construction we
afforded to subsection k did not comport with theL egislature’ sunderstanding thereof. See

(continued...)
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W.Va.Code833-6-9(e) (1957) (Repl.Vol.2000) (directingthat “[t]hecommissioner shall
disapprove any such form of policy, application, rider, or endorsement or withdraw any
previousapproval thereof ... [i]f thebenefitsprovided therein areunreasonableinrelationto

the premium charged”).

Applying thisrule to the facts of the case sub judice, we conclude that Ms.
Findley doesnot havestandingto assert aclaim pursuant to Mitchell v. Broadnax becausethe

exclusionary languageof which she complainswas neither incorporated into her policy of

%8(...continued)

Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 312, 465 S.E.2d 399, 414 (1995)

(“* [C]ourtsmust presumethat al egid aturesaysin astatutewhat it meansand meansinastatute
what it saysthere.”” (quoting Connecticut Nat’| Bank v. Germain, 503 U.S. 249, 253-54, 112

S.Ct.1146,1149,117 L. Ed.2d 391,397 (1992)). Seealso Syl. pt. 4, Daily GazetteCo., Inc.

v. West VirginiaDev. Office,206 W.Va. 51,521 S.E.2d 543 (1999) (**“ A statutory provision

which is clear and unambiguous and plainly expresses the legislative intent will not be

interpreted by the courtsbut will begivenfull forceand effect.” Syl. Pt. 2, Satev. Epperly,

135W.Va. 877,65 S.E.2d 488 (1951)." Syllabus point 1, Satev. Jarvis, 199 W.Va. 635,

487 S.E.2d293(1997).”). Aboveall, wewishto makeabundantly clear that our most basicand
preeminent concernintheMitchell case, asinthecasesub judice, isthat insuranceconsumers

andinsurancepurveyorsalikereceivethebenefit of their bargai ned for exchangewhenthey

meet to contract for motor vehicle insurance coverage. See generally Syl. pt. 5, Mitchell v.

Broadnax, 208 W.Va. 36, 537 S.E.2d 882 (recogni zing simultaneousrightsof insuredsto pay
premiumsconsi stent with policy coverageandinsurerstoincorporateexclusionary language
in policies of motor vehicle insurance).

Moreover,wereiterate our prior admonishment that itistheresponsibility of
thisState’ slnsurance Commissioner toreview such policy exclusionsandto ensurethat they
are consistent with the premiums charged for such coverage. See Mitchell v. Broadnax, 208
W. Va at 48-50, 537 S.E.2d at 894-96. We further applaud the Legislature’ s express
recognitionand explanation of the Commissioner’ sfunctioninthisregard. SeeW.Va. Code
88 33-6-30(b-c).
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motor vehicleinsurancenor modified so asto requireacorresponding premium adjustment
during the narrow temporal window described above. Absent an entitlement to therelief
sought in accordance with Mitchell, Ms. Findley lacks standing to pursue her declaratory
judgment action based thereon. See Shobev. Latimer, 162 W.Va. at 784, 253 S.E.2d at 58.
Accordingly, weaffirmthecircuit court’ srulinginsofar asit determinedthat Ms. Findley did
not have standing to assert a claim pursuant to Mitchell v. Broadnax, 208 W. Va. 36, 537

S.E.2d 882 (2000).%°

C. Anti-Sacking Provisions

M s. Findley further assertsthat thecircuit courtimproperly determinedthat she
wasnot entitledto stack coveragesunder her State Farm motor vehicleinsurancepolicy. This
argument is premised upon two types of anti-stacking provisions contained in the subject
policy. First, the definition of an *underinsured motor vehicle” effectively precludes an
insured, whosevehicleisinsured under thepolicy’ sliability coverage,fromal so collecting
UIM benefitswithregardtothesamevehicleinvolvedinthesamecovered occurrence® On
this point, the circuit court found “as a matter of law that the subject vehicle is not an

‘underinsured motor vehicle’ under the applicable insurance policy, as the definition of

Although we are affirming the circuit court’ s dismissal of Ms. Findley’s
Mitchell v. Broadnax claim, we wish to make clear that, because the circuit court did not
certify thiscaseasaclassaction, thedismissal of Ms. Findley’s claim does not affect the
rights of potential members of the class she purported to represent.

3See supra note 6 and accompanying text.
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underinsured motor vehicleclearly and unambiguoudly precludesUI M coveragefor avehicle
insured under the same policy for liability purposes.” (Citations omitted). The court

continuedthat, “todeclarethisprovisioninvalidwould‘ emascul ate’ thisState’ sunderinsured
motorist statutory provision,and,ineffect, would transform theunderinsured coverageinto

liability coverage.”

Thesecond anti-stacking provisionat issueherein precludes aninsuredfrom
stacking theUIM coveragesof vehiclesowned by thesameinsured but covered under different
StateFarm policiesandlimitssuchrecovery toan amount not to exceed thepolicy providing
the highest level of liability coverage.®® With respect to this exclusion, the circuit court
determined that “ State Farm is entitled to the granting of its. . . [m]otion for summary
judgment ontheissueof LauraFindley’ sstacking claiminlight of theclear and unambiguous
exclusion prohibiting stacking, for which John Findley received amulti-car discount.” Asto
both such anti-stacking provisions, Ms. Findley urgesthisCourttofind that they violatethe
requirements of W. Va. Code 8§ 33-6-31(k) as that statute was interpreted in Mitchell v.

Broadnax, while State Farm maintai ns that such exclusions are valid and enforceabl e.

We noted above that Ms. Findley does not have standing to assert aclam

pursuant to Mitchell v. Broadnax under the facts presently beforethis Court. Therefore, her

31See supra note 7 and accompanying text.
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argument that the anti-stacking provisions contained in her State Farm policy are not
enforceabl ebecausethey do not comply withthe requirements of theholdingsof Mitchell is

without merit.

Nevertheless,werewetofind M s. Findley tobeentitledtotherelief sheseeks
under Mitchell, her claimisgoverned by our well-establi shed precedent uphol ding both types

of anti-stacking exclusions.

Thereisnocommonlaw right to stack coverageavailable
for multiplevehiclesunder thesamepolicy or under two or more
insurance policies. The right to stack must arise from the
insurancecontractitself (asthat istheagreement of theparties)
or fromastatute (asintheuninsured and underinsured motorist
coverage statutes).

Syl. pt. 1, Payne v. Weston, 195 W. Va. 502, 466 S.E.2d 161 (1995). Regarding policy

|anguagethat prohibitstherecovery of UIM benefitswhereliability coveragehasalready been

collected, we have held that

[w]henaninsurer issuesan automobileinsurancepolicy
which provides both liability and underinsured motorists
coverage, but which policy containswhatiscommonly referred
to asa“family use exclusion” for the underinsured motorist
coverage,andwhen,inasinglecar accident, the passenger/wife
recei vespaymentsunder theliability coveragefor thenegligence
of thedriver/husband, suchexclusionisvalidand not against the
publicpolicy of thisstate. That exclusion, whichexcludesfrom
thedefinitionof “ underinsured motor vehicle” any automobile
owned by or furnished for the regular use of the insured or a
relative, hasthe purpose of preventing underinsured coverage
from being converted into additional liability coverage.

Syl. pt. 2, Thomas v. Nationwide Mut. Ins. Co., 188 W. Va. 640, 425 S.E.2d 595 (1992). See
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also Syl. pt. 3, Paynev. Weston, 195W. Va. 502,466 S.E.2d 161 (“Aninsuredisnot entitled
to stack liability coveragesfor every vehicle covered by hisor her policy whentheinsured
received amulti-car discount, when only onevehiclewasinvolvedintheaccident, and when
thepolicy containslanguagelimiting theinsurer’ sliability.”). Thisissobecause[w]herean
insurancepolicy specifically excludesany motor vehicleowned by thepolicy holder fromthe
definition of an‘ underinsured motor vehicle,” thentheunderinsured motorist coveragewas
intended to protect theinsured against |ossescaused by thenegligenceof another motorist
who isunderinsured.” Syl. pt. 4, in part, Alexander v. State Auto. Mut. Ins. Co., 187 W. Va.

72, 415 S.E.2d 618 (1992).

Likewise, we have found policy language precluding the stacking of UIM
coverages for different vehiclesto be valid and enforceabl e.

WestVirginiaCode§ 33-6-31(1992) doesnot forbid the
inclusion and application of an anti-stacking provision in an
automobileinsurancepolicy whereasingleinsurancepolicyis
issued by a single insurer and contains an underinsured
endorsement eventhoughthepolicy coverstwo or morevehicles.
Under theterms of such apolicy, the insuredisnot entitled to
stack thecoveragesof themultiplevehiclesand may only recover
uptothepolicy limitssetforthinthesinglepolicy endorsement.

Syl. pt. 5, Russdl v. State Auto. Mut. Ins. Co., 188 W. Va. 81, 422 S.E.2d 803 (1992). See
also Syl. pt. 4, Sarr v. Sate Farm Fire & Cas. Co., 188 W. Va. 313, 423 S.E.2d 922 (1992)
(“Under W.Va.Code, 33-6-31(c) (1988),onewho isentitled to uninsured or underinsured

motorist benefitssol ely by virtueof hisor her occupancy or useof the policyholder’ svehicle
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may not stack the policyholder’ suninsured/underinsured motorist coverageon another vehicle
not involvedintheaccident.”). Cf. Syl. pt. 3, Sate Auto. Mut. Ins. Co. v. Youler, 183 W. Va.
556,396 S.E.2d 737 (1990) (“ So-called ‘ antistacking’ language in automobileinsurance
policiesisvoidunder W.Va. Code, 33-6-31(b), asamended, to the extent that suchlanguage
ispurportedly applicableto uninsured or underinsured motorist coverage, and an insured
covered simultaneously by two or more uninsured or underinsured motorist policy

endorsements may recover under all of such endorsementsuptotheaggregated or stacked
limits of the same, or up to the amount of the judgment obtai ned agai nst the uninsured or

underinsured motorist, whichever isless, as aresult of one accident and injury.”).

Based upontheseprior decisionsuphol ding anti-stacking policy provisionssuch
asthose atissueinthecasesubjudice, weaffirmthecircuit court’ sruling uphol ding theanti-

stacking provisions contained in Ms. Findley’ s State Farm policy.

D. Summary Judgment
Lastly, Ms. Findley claims that thecircuit court erred by denying her cross-
motion for summary judgment. At the conclusion of its August 1, 2002, order, the circuit
court determined that Ms. Findley had not demonstrated grounds for the relief she had
requested. Onappeal tothisCourt, Ms. Findley assertsthat sheis, infact, entitled tojudgment
asamatter of law. StateFarm, however, concursinthecircuit court’ srulingwhichdeniedMs.

Findley relief.



Summary judgmentisproper when*thereisno genuineissueastoany materia
factand...themoving party isentitled to ajudgment asamatter of law.” W.Va. R. Civ.P.
56(c). Stated otherwise,

[a] motionfor asummary judgment shouldbegrantedif

the pleadings, exhibitsand discovery depositionsuponwhichthe

motionissubmitted for decisiondisclosethat thecaseinvolves

No genuineissue as to any material fact and that the party who

made the motion is entitled to ajudgment as a matter of law.

Syl. pt. 5, Wilkinson v. Searls, 155 W. Va. 475, 184 S.E.2d 735 (1971). Accord Syl. pt. 4,
Benson v. Kutsch, 181 W. Va. 1, 380 S.E.2d 36 (1989); Syl. pt. 1, Floyd v. Equitable Life
Assurance Soc’'y, 164 W. Va. 661, 264 S.E.2d 648 (1980) (per curiam). Seealso Syl. pt. 3,
Aetna Cas. & Sur. Co. v. Federal Ins. Co. of New York, 148 W. Va. 160, 133 S.E.2d 770
(2963) (“ A motionfor summary judgment should begranted only whenitisclear that thereis

no genuineissueof facttobetried andinquiry concerningthefactsisnot desirabletoclarify

the application of the law.”).

Ordinarily, “[a]n order denying a motion for summary judgment is merely
interlocutory, leavesthecasependingfor trial, and isnot appeal ableexcept in specia instances
inwhichaninterlocutory order isappealable.” Syl. pt. 8,Aetna, 148 W.Va. 160,133 S.E.2d
770. Seealso Syl., Wilfong v. Wilfong, 156 W. Va. 754, 197 S.E.2d 96 (1973) (“ The entry
of anorder denyingamotionfor summary judgment madeat the close of the pleadings and
beforetrial ismerely interlocutory and not then appeal abletothisCourt.”). Nevertheless, a

party may “ appeal ...adenia of summary judgment after theconclusionof atrial andtheentry
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of afinal order.” Coleman v. Sopher, 201 W. Va. 588, 594 n.3, 499 S.E.2d 592, 598 n.3

(1997). Accord Wilfong, 156 W. Va. at 759, 197 S.E.2d at 100. Likewise,where,asinthe
casesubjudice, theorder denying oneparty’ smotionfor summary judgment simultaneously
grantssummary judgment to another party, suchanorder isfinal and appea able. Inthisregard,
wehaveobservedthat “[a] motionfor summary judgment whichisgranted. . .isanappealable
final order.” Horace Mann Ins. Co. v. Leeber, 180 W. Va. 375,377 n.5,376 S.E.2d 581, 583
n.5 (1988) (citation omitted). Thisissobecause, “anorder qualifiesasafinal order whenit
‘ends the litigation on the merits and leaves nothing for the court to do but execute the
judgment.’” Durmyv. Heck' s, Inc.,184W.Va.562,566,401 S.E.2d 908, 912 (1991) (quoting

Catlin v. United States, 324 U.S. 229, 233, 65 S. Ct. 631, 633, 89 L. Ed. 911, 921 (1945))

(additional citation omitted). Mindful of these principles, wenow consider Ms. Findley’s

assignment of error.

Based upontheissuespresented by theinstant appeal , weconcur withthecircuit
court’ sdecisiontodeny Ms. Findley’ scross-motionfor summary judgment. Asnoted above,
an integral precondition to such relief isalegal entitlement thereto. In this proceeding,
however, M s. Findley hasnot asserted groundsuponwhichshemay legally recover. Wehave
determined that sheis not a proper party to assert aclaim pursuant to Mitchell v. Broadnax,
208W.Va.36,537 S.E.2d 882 (2000), and our decisionto apply W.V a. Code §8§ 33-6-30(b-
c) prospectively only likewisedoesnot afford her relief. Moreover, wehaveconcludedthat

theanti-stacking exclusionscontainedinthe State Farm policy atissuehereinarevalid and
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enforceable. Thus, giveour determination of theforegoing questionsof law, weconcludethat
Ms. Findley has not demonstrated her entitlement “to a judgment as a matter of law” as
required by Rule56(c) of theWest VirginiaRulesof Civil Procedure. Accordingly, weaffirm

the circuit court’ sruling denying Ms. Findley’ s cross-motion for summary judgment.®

V.
CONCLUSION
Insummary,weconcludethat (1) thelanguageof W. Va. Code 88 33-6-30(b-c)
(2002) (Supp.2002) doesnot apply retroactively; (2) Ms. Findley cannot assertaclaimfor
relief pursuant to Mitchell v. Broadnax, 208 W. Va. 36,537 S.E.2d 882 (2000); (3) the anti-
stacking exclusions contained in the State Farm policy of motor vehicleinsuranceatissue
herein arevalid and enforceable; and (4) M s.Findley isnot entitled to summary judgment.
Accordingly, the August 1, 2002, order of the Circuit Court of Barbour County is hereby

affirmed.

Affirmed.

#Inlight of thisdecision, weneed not further addressor consider StateFarm’ s
cross-assignments of error. See generally Section 111., supra.
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