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The Opinion of the Court was delivered PER CURIAM. 

JUSTICE STARCHER concurs and reserves the right to file a concurring opinion. 

JUSTICE McGRAW dissents and reserves the right to file a dissenting opinion. 



SYLLABUS BY THE COURT


1. “A circuit court’s entry of summary judgment is reviewed de novo.” 

Syllabus Point 1, Painter v. Peavy, 192 W.Va. 189 451 S.E.2d 755 (1994). 

2. “A motion for summary judgment should be granted only when it is clear 

that there is no genuine issue of fact to be tried and inquiry concerning the facts is not 

desirable to clarify the application of the law.” Syllabus Point 3, Aetna Casualty & Surety 

Co. v. Federal Insurance Co. of New York, 148 W.Va. 160, 133 S.E.2d 770 (1963). 
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Per Curiam: 

In the instant case, the circuit court granted summary judgment in a lien priority 

case. We affirm the circuit court’s judgment. 

I. 

The plaintiff below and appellant in this Court is David Stanley, dba L&D 

Contractors, a limited liability company.  The appellee in this Court is Bank One, West 

Virginia, N.A. (“Bank One”), which was an intervenor below. 

The instant case began on February 7, 2001, when the appellant served a 

suggestion on the Harrison County Bank (“HCB”), seeking to collect funds owed to the 

appellant as the result of a judgment order of the Circuit Court of Harrison County in the 

amount of $126,033.63 against Linn Mining Company (“Linn”), dated November 2, 2000. The 

judgment order and suggestion came after the appellant prevailed in a Harrison County lawsuit 

against Linn on a breach of contract claim. The jury’s verdict against Linn was for 

$108,312.58; interest and costs increased that amount by the time the order was entered. 

When the suggestion was served on Bank One, on February 7, 2001, HCB had 

funds on deposit for Linn in the total amount of $29,107.65. HCB filed an answer to the 

suggestion in circuit court, acknowledging having the Linn funds and seeking the court’s 

direction as to how to dispose of them.  On May 18, 2001, Bank One moved to intervene in the 
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suggestion proceeding, claiming that it had a security interest in Linn’s HCB account funds, 

and that Bank One’s interest had priority over the appellant’s judgment and suggestion. 

The circuit court allowed Bank One’s intervention, received briefs in argument, 

and on September 17, 2001 issued a summary judgment order agreeing with Bank One’s 

position.  The court reaffirmed this order on December 5, 2001. The issue in the instant 

appeal is whether the circuit court was correct.  We present other pertinent facts in our 

discussion infra. 

II. 

The parties agree that the pertinent facts are not disputed and that the case was 

in the proper posture for the circuit court to grant summary judgment.  Our review of the 

circuit court’s summary judgment ruling is de novo.  “A circuit court’s entry of summary 

judgment is reviewed de novo.”  Syllabus Point 1, Painter v. Peavy, 192 W.Va. 189 451 S.E.2d 

755 (1994).  “A motion for summary judgment should be granted only when it is clear that 

there is no genuine issue of fact to be tried and inquiry concerning the facts is not desirable 

to clarify the application of the law.” Syllabus Point 3, Aetna Casualty & Surety Co. v .  

Federal Insurance Co. of New York, 148 W.Va.160, 133 S.E.2d 770 (1963). 

A. 

In 1995, Linn Mining borrowed $150,000.00 from Bank One, and signed a 

commercial promissory note and security agreement, dated November 6, 1995, for that 
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amount.  On the face of the note, to secure the debt, Linn granted Bank One a security interest 

in 

[A]ll accounts receivable, inventory, machinery and equipment, 
furniture and fixtures . . . 

Along with the promissory note and security agreement, Linn Mining also signed 

three UCC financing statements.  Two of the financing statements covered Linn’s equipment 

and fixtures.  The third financing statement – the one that is relevant to the instant case – 

stated that the financing statement covered as collateral: 

All accounts, contract rights, chattel paper, general intangible, 
and rights to payment of every kind now owned or hereafter 
arising out of the business of the debtor; all interest of the debtor 
in any goods, the sale or lease of which shall have given or shall 
give rise to any of the foregoing; all inventory of debtor whether 
now owned or hereafter acquired, located or to be located at 896 
Lodgeville Road, Bridgeport, West Virginia, or any other place 
the debtor may do business. 

The third financing statement also said that “Proceeds of Collateral are also 

covered.” 

The third financing statement was filed on November 13, 1995, with the West 

Virginia Secretary of State and with the clerk of the Harrison County Commission. In August 

of 2000, continuation statements were filed in both places. 

Thereafter, the appellant conducted mining activity for Linn, and a dispute led 

to the lawsuit that resulted in the judgment against Linn. It appears that Linn was “in default” 

on its payments to Bank One on the note well before the jury’s verdict in the lawsuit; however, 

Bank One did not foreclose on its note and was “working” with the company, which was still 
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doing business after the verdict. From January 2, 2001 to May 18, 2001, Linn mined more 

than 25,000 tons of coal.  On February 9, 2001, a check for $26,665.64 from a Linn coal 

customer was deposited in Linn’s HCB account. 

B. 

The parties have stipulated that the applicable law for the instant case is the 

version of the “Uniform Commercial Code Secured Transaction” statutes, W.Va. Code, 

Chapter 46, Article 9, that was in effect prior to July 1, 2001, and we proceed upon that 

stipulation.1 

C. 

The appellant’s principal argument is that a legally enforceable security interest 

in the proceeds of the sale of coal by Linn Mining was never granted to Bank One. 

The appellant says that the provisions of W.Va. Code, 46-9-402(1) are controlling; this 

section provided in pertinent part that: 

When the financing statement covers timber to be cut or covers 
minerals or the like [including oil and gas] or accounts subject 
to subsection (5) of section 9-103, or when the financing 
statement is filed as a fixture filing (section 9-313) and the 
collateral is goods which are or are about to become fixtures, the 
statement must also comply with subsection (5) [W.Va. Code, 
46-9-402(5)]. 

1The editor’s comments to statutory changes to Chapter 46, Article 9 that were enacted 
in 2000 and took effect July 1, 2001 state that “the new provisions are sufficiently different, 
in both content and format, that a detailed explanation of the changes and the retention of 
historical citations from the former laws were impracticable.” Our citations to statutes in the 
instant opinion, then, are to statutes that are no longer effective, although their language and/or 
substance may be carried over in whole or in part into current statutes. 
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Id. (Emphasis added.) 

Under W.Va. Code, 46-9-402(5), a financing statement must 

. . . recite that it is to be filed for record in the real estate records, 
and the financing statement must contain a description of the real 
estate sufficient if it were contained in a mortgage . . . . 

Thus, pursuant to W.Va. Code, 46-9-402(1), the “real estate records” filing 

requirement of W.Va. Code, 46-9-402(5) applied only to “minerals . . . subject to [46-9-

103(5)],” which addresses: 

. . . a security interest which is created by a debtor who has an 
interest in minerals or the like before extraction and which 
attaches thereto as extracted, or which attaches to an account 
resulting from the sale thereof at the wellhead or minehead . . .. 

(Emphasis added.) 

In the instant case, there is no allegation that when Linn borrowed $150,000.00 

in 1995, Linn had an interest in the coal it mined in 2001 – or that Linn, in 1995, sought to 

create a security interest by Bank One in minerals that Linn had an interest in before 

extraction, which interest would attach thereto as the minerals were extracted.2 

Therefore, the real estate filing requirement of 46-9-402(5) is not applicable 

to Bank One’s security interest and financing statement. The appellant’s argument that Bank 

2Under W.Va. Code, 46-9-402(5), such real property-related security interests were 
to be recorded with real estate records presumably to give notice of the pledged security 
interest in the minerals in place, to attach as extracted, to prospective purchasers, etc., of the 
minerals (or similarly, to purchasers of real estate where pledged fixtures are to be installed). 
Thus, had a lender to Linn taken a security interest in minerals in place in which Linn had an 
interest, before November 1995, and filed the proper financing statement in the real estate 
records, that interest could arguably take priority over Bank One’s interest. 
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One did not obtain a security interest, because Bank One did not file its financing statement 

in the real estate records, does not prevail. 

Appellant also argues that Bank One did not obtain in 1995 a security interest 

in any coal later mined by Linn, or the proceeds therefrom.  Only in 2001, argues Linn, when 

the coal was mined, could the coal and proceeds thereof become subject to Bank One’s broad 

lien on Linn’s “accounts[,] . . . rights to payment[,] . . .  goods[,] . . . [and] inventory.” However, 

the 1995 financing statement applied to “all accounts . . . of every kind now owned or 

hereafter arising” and “all inventory of debtor whether now owned or hereafter acquired 

. . ..” For this reason, appellant’s argument on this point must also fail. 

III. 

In summary, we hold that Bank One was not required to follow real property-

related requirements to obtain an effective security interest in the proceeds of coal mined by 

Linn, and that the terms of that security interest included Linn’s future-acquired accounts and 

property. 

We therefore affirm the rulings of the circuit court. 

Affirmed. 
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