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The Opinion of the Court was ddivered PER CURIAM.

CHIEF JUSTICE DAVIS and JUSTICE MAYNARD concur in part, dissent in part, and reserve
the right to file separate opinions.



SYLLABUSBY THE COURT

1. “In reviewing chalenges to findings made by a family lav meger that aso
were adopted by a drcuit court, a three-pronged standard of review is gpplied. Under these
crcumgtances, a find equitable digtribution order is reviewed under an abuse of discretion
standard; the underlying factud findings are reviewed under a clearly erroneous sandard; and
questions of lav and datutory interpretations are subject to a de novo review.” Syl. Pt 1,

Burnsidev. Burnside, 194 W.Va. 263, 460 S.E.2d 264 (1995).

2. “Quedions reating to dimony and to the mantenance and custody of the
children are within the sound discretion of the court and its action with respect to such matters
will not be disturbed on appead unless it dearly appears that such discretion has been abused.”

Syllabus, Nichols v. Nichols, 160 W.Va. 514, 236 S.E.2d 36 (1977).

3. “By its terms, W.\Va.Code 8§ 48-2-16 [1976] requires a drcuit court to
congder the financd needs of the parties, their incomes and income earning abilities and their
estates and the income produced by their estates in determining the amount of aimony to be
awarded in a modification proceeding.” Syl. Pt. 2, Yanero v. Yanero, 171 W.Va 88, 297

S.E.2d 863 (1982).



4. “W.VaCode, 48-2-15(i) (1991), bars a person from aimony in only three
ingances (1) where the party has committed adultery; (2) where, subsequent to the marriage,
the party has been convicted of a felony, which conviction is find; and (3) where the party has
actudly abandoned or deserted the other spouse for 9x months. In those other Stuations
where fault is considered in awarding dimony under W.Va.Code, 48-2-15(i), the court or
family lav master shdl consder and compare the fault or misconduct of either or both of the
paties and the effect of such faut or misconduct as a contributing factor to the deterioration
of the maritd rdationship.” Syl. Pt. 2, Rexroad v. Rexroad, 186 W.Va. 696, 414 SE.2d 457

(1992).”

5. “In divorce actions, an award of atorney’'s fees regts initidly within the sound
discretion of the family law master and should not be disturbed on appea absent an abuse of
discretion. In determining whether to award attorney’s fees, the family lav master should
condgder a wide array of factors induding the party’s abdility to pay his or her own fee, the
beneficid results obtained by the attorney, the parties respective financid conditions, the
effect of the attorney’s fees on each party’s standard of living, the degree of fault of ether
party meking the divorce action necessary, and the reasonableness of the attorney’s fee

request.” Syl. Pt. 4, Banker v. Banker, 196 W.Va. 535, 474 S.E.2d 465 (1996).



Per Curiam:

This is an appea by Pamdla L. Drennen (hereinafter “Appelant”) from a divorce
order of the Circuit Court of Kanawha County faling to provide the Appdlant with an dimony
award. The Appédlant aso chalenges the lower court’s didtribution of certain credits to her
former husband, Duane Drennen (hereinafter “Appelleg’) in equitable digribution, the granting
of ownership of the maritd home to the Appelee, and the dleged falure of the lower court
to provide the Appdlant with adequate attorney’s fees. Upon thorough review of the briefs,
record, and arguments of the parties, we find that the lower court committed error in faling
to grat the Appdlat an dimony award. We therefore affirm in pat, reverse in part, and

remand for further proceedings consstent with this opinion.

I. Facts

The parties were married on February 12, 1987, and lived together until January
29, 1999. There were no children born of the marriage. The Appellant has retained sole use
and occupancy of the maritd home dnce January 29, 1999. The Appdlee filed a complant
seeking a divorce on the grounds of irreconcilable differences in February 1999. Hearings
were conducted by Family Law Master Charles Phaen, J., on September 19, 1999,
November 3, 1999, and March 16, 2000. A temporary order was entered December 10, 1999,
by Family Law Master Phaen providing that the Appellant would continue to have temporary

exdusve use and possession of the former maritadl home and pay the utilities associated



therewith. The December 1999 temporary order further stated that the Appellee would
continue to pay scheduled mortgage payments and the home equity loan payments. The order
directed the Appellee to obtain through the home equity line of credit the sum of $2,000.00
to be ddivered to the Appdlant. That money was to be utilized for the Appelant's monthly
needs and expenses. The family law master explicitly stated as follows:

[T]he Court will determine in its fina order as to whether some

or dl of this money shdl be characterized as temporary aimony

or eguitable didgribution; further, that in the event this money is

not suffidet to meet the needs of Defendant [Appelant] until a

find hearing can be completed, Defendant [Appdlant] shdl have

the option of requesting the Court for additiona temporary relief.
Additiond hearings were conducted by Family Law Master Robert Montgomery on September

14, 2000, October 13, 2000, November 21, 2000, and December 1, 2000.*

The evidence adduced at the hearings indicates that the Appelant is forty-seven
years of age and has earned a high school diploma  Although she was employed as a secretary
during the early part of the marriage, she discontinued that employment on June 1, 1995, due
to hedth problems. Evidence indicated that the sexud rdationship between the parties was

greetly suppressed subsequent to the Appdlant's vagind cuff surgery in the early 1990’s and

During the pendency of this apped, the family lawv mester system ceased to
operate, effective January 1, 2002, and was replaced by a system of family court judges. See
W. VaCode § 51-2A-23 (2000) (Supp.2002). The proceedings in this case al occurred under
the family lawv master system, and we consequently refer to Robert Montgomery, currently a
family court judge, as afamily law magter.



that the parties had not had frequent sexual relations thereafter? since February 14, 1991.
Evidence aso indicated that the Appdlant rardly attended socid or family functions with the
Appdlee during the last severd years of the relationship. In April 2000, she recelved a
favorable rding from the Socid Security Adminidration on her application for disability
benefits, based upon “medicdly determinadble severe imparments magor depresson, anxiety
with panic attacks and irritable bowel syndrome”® She received a lump sum award for back
socia security benefits in the amount of $19,016.23, and a net monthly socia security benefit
of $881.00,% which is her sole source of income. The Appdlant contends that her living

expenses are $1,710 per month.®

The Appellee has been employed as a deputy sheriff in Kanawha County since

1970, and he has earned both an associate and a bachelor of science degree. The Appellee is

2According to the Appdlant’s tesimony, the vagind cuff surgery entailed “partial
remova of the vagind cuff with scar tissue and bleeding and endometrioss” The Appdlant
tedtified that the last sexud relations occurred in 1997, but the Appellee testified that sexua
relations ceased in 1991.

3The record reflects a history of depression for which the Appelant was first
hospitadlized in 1989. She was hospitdized in March 1994 with mgor depresson and panic
disorder. She has been under continuing psychiatric care and has dso vidted the emergency
room on severa occasions with symptoms of depresson and anxiety.

“The Appdlant's monthly award is $927.00, from which $45.50 is subtracted for
insurance premiums, resulting in a net monthly award of $881.00, since the monthly amount
is rounded down to awhole dollar.

*The Appdlee mantains tha the Appelant has inflated her esimate of monthly
living expenses by including the home mortgage amount which she will not have to pay.
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fifty-aght years of age and has continued to engage in his employment as a deputy sheriff,
despite complaints of vaious medicd problems® Financid satements indicate that the
Appelegs gross monthly sdary was $3,657.36. At the time the Appellee's financid statement

was filed on March 29, 1999, the Appelle€’ s net monthly salary was $2,355.46.

By order dated June 13, 2001, Family Law Master Robert Montgomery issued
a recommended order denying the Appdlant an dimony award, granting possession of the
maritd home to the Appdlee, and deemining equa digtribution by subtracting $7,350.00 in
“offsets’ from the Appdlant's share of equity in the maitd home’ leaving a payment of
$9,402.89 as equitable distribution to the Appdlant. These offsats included $1,050.00, as the
Appdleg's hdf of a $2,100.00 tax refund for 1998; $1,000.00 as the Appellee’s half of a
$2.000.00 joint marital account fund; $3,300.00 as an additiond amount paid by the Appellee
to the Appelant after separation; and $2,000.00 for a loan ordered in the temporary order to
be used for monthly expenses by the Appellant. By order dated October 3, 2002, the circuit

court approved the recommended order, and the Appd lant now appedls that decision.

*The Appdllee states that he suffers from bulging disks, stenosis in his back, high
cholesteral, high blood pressure, and arthritis.

'Each party’s share of equity vaue in the maitd home was determined to be
$16,752.89.



On apped, the Appdlant contends that the lower court erred by failing to award
dimony, by faling to grait the Appdlant possession of the maritdl home, and by erroneousy

cdculating the equitable didribution to which she is entitled.

[l. Standard of Review

This Court has consstently reviewed matters of this nature under an abuse of
discretion sandard.  In syllabus point one of Burnside v. Burnsde, 194 W.Va 263, 460
S.E.2d 264 (1995), this Court explained:

In reviewing chalenges to findings made by a family lawv

madter that aso were adopted by a drcuit court, a three-pronged

standard of review is applied. Under these circumstances, a find

equitable didribution order is reviewed under an abuse of

discretion standard; the underlying factud findings are reviewed

under a dealy eroneous standard; and questions of law and

satutory interpretations are subject to ade novo review.
With regad to chdlenges regarding aimony, this Court dso reviews the lower court's
determinations under an abuse of discretion standard.  In the syllabus of Nichols v. Nichols,
160 W.Va 514, 236 SE.2d 36 (1977), this Court hdd that “[qJuestions relating to dimony and
to the maintenance and custody of the children are within the sound discretion of the court and
its action with respect to such matters will not be disturbed on appea unless it clearly appears
that such discretion has been abused.” In Banker v. Banker, 196 W.Va. 535, 474 SE.2d 465

(1996), this Court provided as example of the three principa manners through which such an

abuse of discretion might arise:



An abuse of discretion occurs in three principd ways. (1) when
a rdevant factor that should have been given dgnificat weight is
not conddered: (2) when al proper factors, and no improper
ones, are consdered, but the family law master in weighing those
factors commits a clear error of judgment: and (3) when the
family lav madter fals to exercise any discretion at dl in issuing
the order.

Id. at 548, 474 S.E.2d at 478.

[1l. Discussion
A. Alimony
West Virginia 8 48-2-16 (1999) provided an extensive list of factors to be

considered in determining the necessity and extent of an aimony award.®

8%West Virginia Code § 48-2-16 was essantidly trandferred in its entirety to
West Virgnia Code 8§ 48-6-301 upon redesign of the domestic relations legidative enactments
in 2001. The primary difference between the 1999 and 2001 versions is the subdtitution of
the phrase “spousa support” for the antiquated term “dimony.”  Under 8§ 48-2-16(b),
goplicable to the divorce in the present case, factors to be considered in awarding aimony,
child support or separate maintenance are identified as follows:

The court sl consder the folowing factors in determining the
amount of aimony, child support or separate maintenance, if any,
to be ordered under the providons of sections thirteen and fifteen
of this aticle, as a supplement to or in lieu of the separation
agreement:

(1) The length of time the parties were married,

(2) The period of time during the mariage when the
parties actudly lived together as husband and wife;

(3) The present employment income and other recurring
(continued...)



§(...continued)
earnings of each party from any source;

(4) The income-earning abilities of each of the parties,
based upon such factors as educationa background, training,
employment  skills, work experience, length of absence from the
job market and custodia respongbilities for children;

(5) The didribution of marita property to be made under
the teems of a separation agreement or by the court under the
provisons of section thirty-two [8 48-2-32] of this article,
inofar as the didribution affects or will affect the earnings of
the paties and ther ability to pay or their need to receve
dimony, child support or separate mantenance Provided, That
for the purposes of determining a spouse's ability to pay dimony,
the court may not consder the income generated by property
dlocated to the payor spouse in connection with the divison of
maritd property unless the court makes specific findings that a
falure to condgder income from the dlocated property would
result in subgtantia inequity;

(6) The ages and the physcd, mentd and emoctiond
condition of each party;

(7) The educationd qudifications of each party;

(8) Whether ether party has foregone or postponed
economic, education or employment opportunities during the
course of the marriage;

(9) The standard of living established during the marriage;

(10) The likdihood that the party seeking dimony, child
support or separate maintenance can substantially increase his or
her income-eaning ddlities within a reasonable time by

acquiring additiona education or training;

(11) Any financdd or other contribution made by ether

(continued...)



In syllabus point two of Yanero v. Yanero, 171 W.Va 88, 297 S.E.2d 863 (1982), this Court
explained: “By its terms, W.Va.Code § 48-2-16 [1976] requires a circuit court to consider the

financid needs of the parties, ther incomes and income earning &bilities and their edtates and

§(...continued)
party to the education, training, vocational skills, career or

earning capacity of the other party;

(12) The anticipated expense of obtaining the education
and training described in subdivison (10) above;

(13) The costs of educating minor children;

(14) The costs of providing hedth care for each of the
parties and their minor children;

(15) The tax consequences to each party;

(16) The extent to which it would be inappropriate for a
party, because sad party will be the custodian of a minor child or
children, to seek employment outside the home;

(17) Thefinancid need of each party;

(18) The legd obligations of each party to support himself
or hersdlf and to support any other person;

(19) Costs and care associated with a minor or adult
child's physica or menta disahilities; and

(20) Such other factors as the court deems necessary or
appropriate to consgder in order to arive at a far and equitable
grant of dimony, child support or separate maintenance.



the income produced by ther estates in determining the amount of aimony to be awarded in

amodification proceeding.”

With regard to the rdaive degrees of fault of the parties and the potential impact
upon aimony, West Virginia Code 8§ 48-2-15(i) (1999) provides, in pertinent part, as follows:

In determining whether dimony is to be awarded, or in
determining the amount of aimony, if any, to be awarded under
the provisons of this section, the court shdl consder and
compare the faut or misconduct of ether or both of the parties
and the effect of such faut or misconduct as a contributing factor
to the deterioration of the maritd relationship.

In sylldbus point two of Rexroad v. Rexroad, 186 W.Va. 696, 414 SE.2d 457 (1992), this
Court examined West Virginia Code § 48-2-15(i) and held:

W.VaCode, 48-2-15(i)) (1991), bars a person from
dimony in only three ingances (1) where the paty has
committed adultery; (2) where, subsequent to the marriage, the
party has been convicted of a fdony, which conviction is find;
and (3) where the party has actudly abandoned or deserted the
other spouse for 9x months. In those other Stuations where fault
is considered in awarding dimony under W.Va.Code, 48-2-15(i),
the court or family lav master shdl congder and compare the
faut or misconduct of ether or both of the parties and the effect
of such fault or misconduct as a contributing factor to the
deterioration of the marita relationship.

We reiterated in Banker that “[albsent a finding of a datutory bar to aimony or a finding of
subgtantial fault or misconduct on the part of the spouse seeking alimony,” the issue is to be
resolved on the basis of the rdative financid postions of the divorcing spouses. 196 W.Va

a 541, 474 SE2d a 471. This conddeaaion of rdative fault, within the context of



determining an dimony award, was also discussed in F.C. v. I.V.C,, 171 W. Va. 458, 300 S.E.2d
99 (1982), and this Court explained that “even in consensud divorces, where fault or
blandessness is not an issue in determining which spouse shdl be charged with dimony,
congdderation may be given to the inequiteble conduct of one party to determine what is a just

and equitable dimony award.” 171 W.Va. at 460, 300 S.E.2d at 101.

In the present case, there is no datutory bar to dimony since there is no
evidence that the Appdlant has committed adultery, been convicted of a fdony subsequent to
the marriage, or has actudly abandoned or deserted the Appelee for ax months. In faling to
grant the Appdlant an aimony award, it appears that the lower court committed an abuse of
discretion by inappropriately weighing the Appdlant's perceived fault or inequitable conduct
in contributing to the deterioration of the marriage and in denying her an alimony award on that
basis. In its October 3, 2001, order the lower court explained: “That while a divorce should
be granted on the grounds of irreconcilable differences, the Court finds that there was
subgtantid inequitable conduct on the part of the Defendant which led to the breakdown of the
maritd relaionship.” The lower court did not elaborate upon what precise factors it
conddered “inequitable conduct,” but did comment in its generd factud findings, as follows
“That the Pantff tedified at the ingsence of the Defendant the parties last had sexud
relaions @ght years prior to separation on February 14, 1991 and the Defendant testified that
sexud intercourse was rare dter a vagind cuff surgery in the mid 1990's and terminated

completely snce 1997[.]" The lower court dso dated: “That in the early to mid 1990's the
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Defendant reduced her other maritd activities, and non economic contributions to the marital
estate, induding a reduction in homemaker services and a reduction in socid and emotiond

involvement with the Plaintiff, hisfamily and his career|.]”

With regard to the denid of an dimony award, the lower court further stated as
folows
That after consderation of dl of the factors contained in
West Virgnia Code 48-2-16 including, but not limited to, the
fact that the Defendant shdl retain al of her socia security
award, receive equitable digribution payment of $9,402.89,
receve retirement benefits pursuant to a subsequent QDRO
within the maximum of less than 8 years, and divison of the

marital debts which dhal leave the Paintiff debt-free, the
payment of aimony is not gppropriate in this case.

Upon our review of this matter, we find that the lower court abused its discretion
by finding substantia inequitable conduct by the Appelant and in utilizing that judgment in the
denid of dimony. The absence of marital physica rdations, failure to atend family functions,
and inattentiveness to household chores are insufficient bases for a tota denid of an aimony
award in a case in which the finandd disparity between the parties is substantial. Other courts
dealing with falure to engage in physcad rdaions due to hedth-rdated issues have concluded
that such inactivity cannot be characterized as fault or inequitable conduct when determining
rights upon divorce. In Doane v. Benenate 671 So.2d 523 (La App. 4th Cir. 1996), for

indance, Mr. Doane tedified he It the maritd home because the marriage and sexua

11



relaions had declined. 671 So.2d at 524. Mr. Doane clamed that Mrs. Doane's expressions
of lack of love and her requests that he leave the domidle support the finding that Mrs. Doane
was a falt. Mrs. Doane contended that her conduct was caused by menta illness, and the
court concluded that “[dlctions of one spouse toward another that normdly conditutes crud
treatment are excused when involuntarily induced by a preexisting physcad or mentd illness”

Id. at 424-25, citing Shenk v. Shenk, 563 So.2d 1000, 1003 (La. App. 4th Cir. 1990).

In Shenk, the Louisana court addressed the issues of the sexud reationship of
parties to a divorce and held that

[gince there are many condderations between parties upon which
such a private and sengtive act may depend, we, as other courts
have wisdy hdd previoudy, refuse to establish a quota for
frequency of sexud contact, anything short of which would
condtitute grounds for fault in the dissolution of a marriage.

563 So.2d at 1003; see also Bettencourt v. Bettencourt, 381 So.2d 538 (LaApp. 4th
Cir.1980), writ denied 383 So.2d 12 (La 1980); Courville v. Courville, 363 So.2d 954
(LaApp. 3rd Cir.1978), writ denied 365 So.2d 243 (La 1978). The Shenk court andyzed the
basisfor Mrs. Shenk’ s reluctance to engage in a sexud relationship and noted:

Sonificatly, a the time the sexud rdaionship began to fater

Mrs. Shenk was having medica problems directly related to

sexua intercourse. Moreover, shortly before or after their move

to Houston, Mrs. Shenk received a letter from the person who

abused her as a child. The rekinding of such a traumatic

experience, the trid court found, directly contributed to her

refusal to engage in sexud relations with her husband.

563 So.2d at 1003.

12



In further judtifying the denid of an dimony award in the present case, the lower
court explaned that the Appdlant was permitted to retan her $19,016.25 social security
disability award and her monthly socid security disability benefits However, the lower court
appears to have disregarded the fact that those monthly benefits may not continue indefinitdy,
based upon the review to which such award will be subjected every three years. Of potentially
greater impact upon the Appelant’s financid endurance is the fact that the retirement benefits
to which dhe is entitted may not begin until 2008. In circumstances of this nature, an award
has sometimes been granted, dlowing an individud to obtain a temporary aimony award,
payable only until such time as other identified benefits are imparted. In McGraw v. McGraw,
186 W.Va 113, 411 S.E.2d 256 (1991), for instance, this Court approved such an award for
the period between divorce and dighility for retirement benefits a age 62. “The adimony
awarded to Mrs. McGraw is not to rehabilitate her but rather to assure her of income until her

retirement benefits begin.” 186 W. Va at 117, 411 SE.2d at 260.

The dtuation in the present case is aso complicated by the fact that payments
ordered to be pad by the Appdlee to the Appdlant while the divorce was pending were later
charged againg the Appdlant as offsets to her share of the maritd home equity, despite the
fact that the order granting such amounts states that consideration would later be given to the
isue of whether such payments should farly be chaacterized as dimony, equitable
digribution, or otherwise. As referenced above, the offset of $7,350.00 included $1,050.00,

as the Appdleg's hdf of a $2,100.00 tax refund for 1998; $1,000.00 as the Appellee’s half of

13



a $2,000.00 joint maritd account fund; $3,300.00 as an amount paid by the Appellee to the
Appdlant after separation; and $2,000.00 for loan taken by the Appdlant. Upon remand, the
lower court should determine an appropriate dimony award, giving complete consderation and
explanation to the interplay among the lump sum socia security payment, the uncertainty of
future monthly social security payments, the absence of retirement benefits until possibly
2008, the payments of temporary support between the parties separation and the fina order,

and other matters as deemed necessary by the lower court.

We dso direct the lower court to conduct further hearings, if additional evidence
is deemed necessary. We note that the parties apparently submitted ther individud
recommended findings of fact and condudons of law to the family law master and did not have
an opportunity to review or rebut the contentions of the opposing party prior to final decision
of the family law master. Moreover, upon the Appdlant's filing of exceptions to the
recommended order, the lower court, by order dated October 3, 2001, hdd that further hearing
was “not necessary in order for the Court to make a decison in this matter.” On remand,
congderation should be given to permitting the parties an opportunity to consder and rebut

the opponent’ s positions.

B. The Maritd Home
Our review of the lower court's award of the maritd home to the Appellee

reveds no abuse of discretion.  While this Court recognizes that the Appdlant mantans a

14



ggnificant degree of emotiond atachment to the maritd home and empathizes with her in the
desire to mantan her current residence, the appropriate standard of review limits this Court’s
ability to overturn the lower court’s determinations.  Only upon a finding of abuse of discretion
can this Court reverse the lower court. “Ordinarily, when a circuit court is afforded discretion
in making a decison, this Court accords great deference to the lower court's determination.”
Rollyson v. Jordan, 205 W.Va. 368, 379, 518 S.E.2d 372, 383 (1999). We find no abuse of
discretion in the lower court’'s determination that the Appellee is entitted to continued
possession of the maitd home and affirm in that regard. However, as explained above, other
components of the equitable digtribution plan may be dtered on remand during the lower

court’s reassessment of the Appellant’s award of aimony.

C. Attorney Fees
The lower court awarded the Appellant $1,500.00 in counsd fees, expert fees,
and costs. The Appdlant contends that such award is insufficient to cover her $8,411.39 in
expensessinvolved in thislitigation. In syllabus point four of Banker, this Court explained:

In divorce actions, an award of atorney’s fees rests
initidly within the sound discretion of the family lav magter and
should not be disturbed on appea absent an abuse of discretion.
In determining whether to award attorney’s fees, the family law
master should consder a wide aray of factors including the
party’s ability to pay his or her own fee, the beneficia results
obtained by the attorney, the parties respective financia
conditions, the effect of the attorney's fees on each paty’'s
standard of living, the degree of fault of ether paty maeking the
divorce action necessary, and the reasonableness of the attorney’s
fee request.

15



196 W. Va at 538, 474 SEE.2d at 468.

West Virginia Code § 48-2-13(a)(6)(A)(1993) (Repl. Vol. 1999)° explains that
“Itihe court may compd ether party to pay atorney’s fees and court costs reasonably
necessary to endble the other party . . . to prosecute or defend the action in the trid court.” In
gylladbus point fourteen of Bettinger v. Bettinger, 183 W.Va 528, 396 SE.2d 709 (1990), this
Court stated that “[tlhe purpose of W.Va.Code, 48-2-13(a)(4) (1986) [prior statutory cite for
West Virgina Code 8§ 48-2-13(a)(6)(A)]is to enable a spouse who does not have financid
resources to obtain reimbursement for costs and attorney’s fees during the course of the
litigation.” This Court dso noted in Bettinger that in determining fee awards, “the court should
look to the income of the spouses at the time of the find decree” 183 W.Va. at 543, 396

SE.2d at 724.

This Court has cdealy dated that the principd inquiry must be the financid
crcumstances of the paties. In Langevin v. Langevin, 187 W. Va 585, 420 S.E.2d 576
(1992), for example, we explaned tha determination of appropriate attorney’s fees is to be
based upon the financid resources of the parties. 187 W. Va at 590, 420 S.E.2d at 581.

Likewise, in Smith v. Smith, 187 W. Va 645, 420 SE.2d 916 (1992), we stated that “[{]he

*West Virginia Code § 48-2-13(a)(6)(A) in effect during the pendency of this
action was recodified at West Virginia Code 8 48-5-504(a) (2001). The only dteration in the
2001 verson isthat the phrase “in the trid court” was omitted.
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touchstone of the award is that one spouse has a dgnificantly higher income than the other.”
187 W. Va at 650, 420 S.E.2d at 921. See also Wharton v. Wharton, 188 W.Va. 399,

405-06, 424 S.E.2d 744, 750-51 (1992).

On remad, the lower court should readdress the issue of the Appdlant’'s
entittement to a greater award of atorney fees, in light of the disparity in income between the

Appdlant and the Appelee and additiond fees incurred in the successful appeal to this Court.

IV. Concluson
Based upon the foregoing, we reverse the decison of the Circuit Court of
Kanawha County denying the Appdlant an dimony award;, we affirm the decison regarding
possesson of the maitd home and we remand with instructions to reassess the various
components of equitable didribution in conjunction with a determination of the appropriate
anount of aimony. We aso direct the lower court to determine the attorney fees to which

the Appellant is entitled.

Affirmed in part, reversed in part, and remanded with directions.
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