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The Opinion of the Court was ddivered PER CURIAM.

JUSTICE McGRAW dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1 “The cause of action covered by the term ‘drict liability in tort’ is
desgned to rdieve the plantiff from proving tha the menufecturer was negligent in some
paticular fashion during the manufacturing process and to permit proof of the defective
condition of the product as the principa bass of lidbility.” Syllabus Point 3, Morningstar v.
Black and Decker Mfg. Co., 162 W.Va. 857, 253 S.E.2d 666 (1979).

2. “In this juridiction the generd test for establishing drict ligbility in tort
is whether the involved product is defective in the sense that it is not reasonably safe for its
intended use. The dandard of reasonable safeness is determined not by the particular
manufacturer, but by what a reasonably prudent manufacturer’s standards should have been at
the time the product was made.” Syllabus Point 4, Morningstar v. Black and Decker Mfg. Co.,
162 W.Va. 857, 253 S.E.2d 666 (1979).

3. “Circumdgtantid evidence may be sufficient to make a prima facie case
in a grict lighility action, even though the precise nature of the defect cannot be identified, so
long as the evidence shows that a mafunction in the product occurred that would not ordinarily
happen in the absence of a defect. Moreover, the plaintiff must show there was neither
abnorma use of the product nor a reasonable secondary cause for the mafunction.” Syllabus
Point 3, Anderson v. Chrysler Corp., 184 W.Va. 641, 403 S.E.2d 189 (1991).

4, “Pursuant to the evidentiary rule of res ipsa loquitur, it may be inferred
that harm suffered by the plaintiff is caused by negligence of the defendant when (a) the event

is of a kind which ordinarily does not occur in the absence of negligence; (b) other responsible



causes, induding the conduct of the plantiff and third persons ae sufficiently eiminated by
the evidence and (c) the indicated negligence is within the scope of the defendant’s duty to
the plantiff.” Syllabus Point 4, Foster v. City of Keyser, 202 W.Va 1, 501 SE.2d 165

(1997).



Per Curiam:

In this appea from the Circuit Court of Monongdia County, we are asked to
review an order granting summary judgment to a defendant in a products ligbility action. As

=t forth bdlow, we affirm the circuit court’s order.

l.

On Jdune 9, 1998, appdlant and plaintiff below Lincoln L. Bestty was operating
a 1996 van manufactured by the appellee and defendant below, Ford Motor Company (“Ford”).
While driving the van on an intersate highway, the appedlant lost control. The van veered off
to the right, struck a guardrail, then crossed the highway and struck a guardrail on the left side
of the highway. The van apparently went airborne and landed on top of the left guardrail, and
did some distance. The van ultimaely came to rest on top of the guardrall, with three wheds
suspended inthe air. The appe lant asserts that he was injured in the collision.

The gppdlant stated that he was driving the van a goproximately 40 miles per
hour when he heard a “metd to metd” noise, and then immediatly lost control of the ability
to steer the van. He contends that the steering whedl spun through a 3/4 turn, and tha the van
did not “fishtall” on the highway but turned straight into the guardrall.

The appdlant exited the van and discovered that the “drag link,” a mechanism
which controls the gseering of the vehicle, was severely damaged. He contends that the drag

link broke due to some inherent manufacturing or design defect by appellee Ford.



Appellee Ford, however, contends that other factors were involved in the
gopellant’s callison. The police accident report reflects that, at the time of the accident, it
was raning and the roadway was wet. The police officer who invedigated the accident
concluded it was caused by the appdlant's falure to mantan control of his vehicle and
“dippery pavement.” Two experts later employed by Ford concluded that the drag link was
broken as a result of the impact forces during the accident, and was not a cause of the accident,
and dso concluded that the gppelant’s description of the accident and the supposed vehicle
movements was incongstent with the drag link malfunctioning.

The appdlant filed the indant action assarting, inter alia, clams of strict
products liability and negligence under the theory of res ipsa loquitur. During the course of
discovery, the appdlant proffered himsdf as an expert, and reying on his traning and
experience as a mechanic, indicated that “the drag link that connects the pittman arm broke and
it should not have done such.” The agppdlant indicated that he had never known of this problem
to happen on another vehicle. The appdlant proffered no other evidence regarding the drag
link.

Ford subsequently filed a motion for summary judgment, asserting tha the
appdlant did not point to evidence that would circumdantidly prove the elements of ether a
drict products ligbility dam or a negligence daim. In an order dated September 26, 2001,
the circuit court granted the motion, and concluded after a meticulous discusson of the law
and evidence of record that there were no genuine issues of materid fact.

The appdlant now gpped s the circuit court’s summary judgment order.



.

We review a circuit court’s order granting summary judgment de novo. Syllabus
Point 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

In reviewing summary judgment, this Court will apply the same test that the
areuit court should have used intidly, and mus determine whether “it is clear that there is no
genuine issue of fact to be tried and inquiry concerning the facts is not desrable to darify the
goplication of the law.” Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal Insurance
Co. of New York, 148 W.Va. 160, 133 SEE.2d 770 (1963). As with the circuit court, we “must
draw anty pemissble inference from the underlying facts in the ligt most favorable to the
party opposing the motion,” that is, the appellant. Painter v. Peavy, 192 W.Va. a 192, 451
SE.2d at 758.

The gppdlant argues that the circuit court erred in granting summary judgment
because quedions of fact exist regarding whether, under drict products liability theory, the
Ford van was not reasonably safe for its intended use — and therefore, whether the van was
defective.  Alternatively, the appellant argues that a broken drag link is an event which
ordinarily does not occur in the absence of negligence — and therefore, under the evidentiary
rue of res ipsa loquitur, the appdlant asserts the issue of whether Ford was negligent is one
for the jury to consder.

We adopted a cause of action for drict products liability in Morningstar v.
Black and Decker Mfg. Co., 162 W.Va. 857, 253 S.E.2d 666 (1979). We held in Syllabus

Point 3 of Morningstar that the cause of action is “desgned to reieve the plantiff from



proving that the manufecturer was negliget in some particular fashion during the
manufecturing process and to pemit proof of the defective condition of the product as the
principd bass of ligdlity.” The generd test of whether a product is defective was established
in Syllabus Point 4, where we held:

In this jurisdiction the generd test for edtablishing dtrict

lidbility in tort is whether the involved product is defective in the

sense that it is not reasonably safe for its intended use. The

sandard of reasonable safeness is determined not by the

paticular manufecturer, but by wha a reasonably prudent

manufacturer’s standards should have been at the time the product

was made.

A plantiff is not required to establish a drict products liability cause of action
by identifying the spedific defect that caused the loss, but instead may do so by drcumstantial
evidence. We have hdd that a fact finder may infer a breach of the standard of reasonable
safeness where it is shown that an accident smply would not have occurred unless the product
was defective. A plaintiff must, however, show three things in order to make a prima facie
cae of drict products liadility through the use of circumgtantid evidencee We dated in
Syllabus Point 3 of Anderson v. Chrysler Corp., 184 W.Va. 641, 403 S.E.2d 189 (1991):

Circumdgtantid evidence may be auffidet to make a prima facie

case in a drict ligdlity action, even though the precise nature of

the defect cannot be identified, so long as the evidence shows that

a mdfunction in the product occurred that would not ordinarily

happen in the absence of a defect. Moreover, the plaintiff must

show there was neither abnorma use of the product nor a

reasonable secondary cause for the mafunction.

We therefore mus consder whether the gppdlant in the indant case showed that the drag link

would not ordinarily have broken in the absence of a defect; showed that there was no abnormal
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use of the product; and showed that there was no reasonable secondary cause for the
malfunction.

After examining the record, we conclude that the appellant in the instant case
faled to demondrate that the broken drag link would not ordinarily happen in the absence of
a defect. Adde from the appelant’s assertion that, in his years as a mechanic, he had never
seen a broken drag link, there is nothing to exclude the reasonable possibility that the broken
drag link happened as a result of some other cause — such as fracturing in the collison. While
there is no evidence to show that the van was being used abnormaly a the time of the
collison, there is dso no evidence to show the vehicle was used properly during its lifetime?
Ladly, the appellant failed to exclude from consderation other reasonable secondary causes
for the appdlant’s loss of control of the van, such as the posshility that the appdlant lost
control due to a rain-soaked roadway and that the drag link was broken in the subsequent
impects with the guardralls.

The gopelant had the burden of proffering the crcumstantid evidence that is
required by Anderson v. Chryder Corp and thereby “demondrating that a legitimate jury
question, i.e. a genuine issue of materid fact, [was| present.” Syllabus Point 1, Jividen v. Law,

194 W.Va 705, 461 S.E.2d 451 (1995). We believe the circuit court correctly found that the

The record indicated that the van was two years old and, because of its use in the
ddivery busness, had more than 110,000 miles on it when the accident occurred.
Furthermore, the van was owned by the appedlant's employer and the appelant had only driven
the vehide for severd days prior to the accident. Accordingly, the van's prior history of use,
damage, maintenance or repairs was unknown.



gopdlant did not identify sufficient circumdtantial evidence to edtablish a prima facie case of
gtrict products ligbility.

The appdlant dternativdy contends that he proffered sufficient circumgantia
evidence to prove that appellee Ford was negligent. The appdlant asserts, under the evidentiary
rue of res ipsa loquitur, that a jury could infer from the record that Ford was negligent
because drag links just do not break in the absence of negligence, and he asserts that al other
posshle causes of the accident, induding the conduct of the plantiff and third parties, are
eliminated by the evidence.

The appellee, however, contends that the evidence could not lead to a reasonable
inference of negligent conduct on the part of the appellee, but would only lead to mere
speculation by ajury asto any negligent conduct by the appellee.

Under the rule of res ipsa loquitur, we have hdd that “in the absence of evidence
to the contrary, in res ipsa loquitur cases, the mere fact that a damage-causing event occurs
. . . QUffices for liddlity. . . .” Peneschi v. National Steel Corp., 170 W.Va. 511, 517, 295
SE.2d 1, 7 (1982). “[W]hen the essentials of [the doctrine of res ipsa loquitur] are present,
evidence of negligence is supplied.” Royal Furniture Co. v. City of Morgantown, 164 W.Va.
400, 405-406, 263 S.E.2d 878, 882 (1980). It is, however, “clearly an incorrect statement of
the law” to say that res ipsa loquitur “dispensgs] with the requirement that negligence must
be proved by him who dlegesit.” Peneschi, 170 W.Va. at 520, 295 S.E.2d at 10.

In Foster v. City of Keyser, 202 W.Va. 1, 501 S.E.2d 165 (1997), we set forth

the following standard in Syllabus Point 4 for the application of the rule of res ipsa loquitur:



Pursuant to the evidentiary rule of res ipsa loquitur, it may be

inferred that harm suffered by the plantff is caused by

negligence of the defendant when (a) the event is of a kind which

ordinarily does not occur in the absence of negligence; (b) other

regponsble causes, including the conduct of the plantiff and

third persons, are auffidently diminated by the evidences and (c)

the indicated negligence is within the scope of the defendant's

duty to the plaintiff.

In gpplying this rule, we sated thet:
It is the function of the court to determine whether the inference

may reasonably be drawn by the jury, or whether it must

necessarily be drawn. It is the function of the jury to determine

whether the inference is to be drawn in any case where different

conclusions may reasonably be reached.

Foster, 202 W.Va a 21, 501 S.E.2d a 185. In other words, the test set forth in Foster dlows
a trid court to meke a preliminary determination that the evidence that a plantiff intends to
present is indeed circumdantid evidence that will lead to reasonable inferences by the jury,
and is not dmply evidence which would force the jury to speculate in order to reach its
concluson.

In applying the Foster test to the evidence in the case at bar, it is apparent that
the gopdlant faled to meet the fird two dements of the test. Fird, there is a subgantid
posshility that the rain-soaked highway and/or the appellant’s carelessness in operating the van
may have been, a the very least, a contributing factor to the accident. Accordingly, the
gopdlant has not shown that the accident was of a kind that ordinarily would not have occurred

in the absence of the gppellee’ s negligence.



Second, other respongble causes, induding the conduct of the appelant and
third persons, was not auffidently diminated by the evidence. The record shows it was not
clear how the van had been operated or maintained over the many miles that the van had
accumulated, suggedting that the conduct of unknown third persons could have caused the
accident. The gppdlant therefore failed to satisfy this dement as well.?

We therefore find that the circuit court correctly held that the appdlant faled
to show a genuine question of materid fact regarding whether the gppellee was negligent
through the application of res ipsa loquitur. The appdlant’s evidence could not lead to a
reasonable inference that the appellee was negligent, and any such concluson by a jury would

be based on mere speculation.

11,
Accordingly, the circut court’'s September 26, 2001 order granting summary
judgment to the gppelleeis affirmed.

Affirmed.

We note, however, that third dement of the Foster test was met by the appellant,
because the indicated negligence was within the scope of Ford's duty to the plaintiff. Ford
manufactured a part criticd to the safe operation of the van, and any desgn or manufacture of
the part in a careless fashion would breach the duty of due care owed to the driver of the van.
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