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SYLLABUSBY THE COURT

1. “Thestandard of review applicableto anappea fromamotiontoalter or
amend ajudgment, madepursuanttoW.Va.R.Civ.P.59(e), isthesamestandard that would
apply totheunderlying judgment uponwhichthemotionisbased and fromwhichtheappeal
to thisCourt isfiled.” Syllabus Point 1, Wickland v. American Travellers Life Insurance Co.,
204 W.Va. 430, 513 S.E.2d 657 (1998).

2. “Inreviewingthefindingsof fact and conclusionsof law of acircuit court
supportingacivil contempt order, weapply athree-prongedsandard of review. Wereviewthe
contempt order under an abuse of discretion standard; the underlying factual findingsare
reviewed under aclearly erroneousstandard; and questionsof |aw and statutory i nterpretations
are subject to a de novo review.” Syllabus Point 1, Carter v. Carter, 196 W.Va. 239, 470

S.E.2d 193 (1996).



Per Curiam:

ThiscaseisbeforethisCourt uponappeal of afinal order of the Circuit Court
of Marshall County entered on October 5, 2001. In that order, the circuit court denied a
motion to alter or amend ajudgment and an alternative motion for anew trial filed by the
appellant and plaintiff below, Samuel Harris, after the court found himincontempt for failing
to pay theappelleeand defendant bel ow, MichelleD. Harris, $50,000.00 pursuant to aproperty
settlement agreement! signed by thepartiesintheunderlying divorceaction. Thecourt further
ordered Mr. Harristo pay Ms. Harris $7,468.60 plus interest for certain medical billsshe

incurred during their marriage.

In thisappeal, Mr. Harris contends that the circuit court misinterpreted the
parties property settlement agreement, andtherefore, thecircuit court erred by holding him
incontempt. ThisCourt hasbeforeit thepetitionfor appeal, theentirerecord, andthebriefs
and argument of counsel. For thereasonsset forth below, wereverse, inpart, and affirm, in

part, the circuit court’ s decision holding Mr. Harrisin contempt.

For clarification purposes, we note that the document at issue is entitled
“Separation Agreement,” butwasreferredtointhefinal divorceorder asaproperty settlement
agreement. Thus, wewill refer to thedocument inthisopinion asthe* property settlement
agreement” or “the agreement.”



FACTS

Thepartiesweremarried on July 15, 1988, and separated on July 1, 1996. A
final divorceorder wasentered on September 6, 1996. Thefinal divorceorder incorporated

aproperty settlement agreement which the parties signed on August 1, 1996.

Theproperty settlement agreement addressed,inter alia, thedistribution of any
moniesthepartiesmight receivefromtwolawsuits. Theagreement specifically providedthat
each party would receive:

Y20f any and all amountsreceived fromthe settlement or verdict

or mediation pertai ningto aninsurancecompany badfaith action

against McDonough Caperton Insurance Company and USF& G2
and

Y of all amounts received from the settlement, verdict or

mediati on pertai ningto apersonal injury caseinvolving physical

injury to Husband and %z of all funds received regarding the

accompanying claim for loss of consortium.

Theagreement a so providedthat Mr. Harriswould maintain healthinsurancecoveragefor Ms.

Harrisuntil her remarriageor death and that hewould“ pay medical billsincurred at Wheeling

Hospital during the marriage which have not yet been paid.”

2USF& G refersto the United States Fidelity and Guaranty Company.
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OnJduly 16,1998, Ms.HarrisfiledaPetitionfor ContemptintheCircuit Court
of Marshall County allegingthat Mr.Harrishad failed to comply withtheproperty settlement
agreement. Specifically, she asserted that Mr. Harris had not given her one-half of the
proceedsresulting fromthesettlement of thebad faithlawsuit. Shefurther assertedthat Mr.

Harrishad failed to pay certain hospital billswhich shehadincurred duringtheir marriage.

Therecord showsthat duringthemarriage, thepartieswerestockholdersina
mobilehomebusi nessknown asHous ng Showcase M obileHomes, Inc. (herei nafter “Housing
Showcase”). Sometime before the parties separated, Housing Showcase was named as a
defendantinaseriesof lawsuitsarising out of thewreck of oneof itsmobilehomeswhichwas
being transported incident to its sale. Eventually, Housing Showcase filed suit against
M cDonough Caperton I nsurance Company and USF& Gdleging,inter alia,that theinsurance
companieshadfailedto provideadefensefor Housing Showcaseinthelawsuitsarisngfrom

the wreck of the mobile home.

Shortly beforethepartiesseparated, they contemplated filing their own personal
bad faithlawsuit against M cDonough Caperton | nsurance Company and USF& G basedonthe
companies’ actionsfollowingthewreck of themobilehome. However, after thepartiessigned

theproperty settlement agreement, they decided, upon adviceof counsel,nottofilethebad



faithlawsuit against M cDonough Caperton I nsurance Company and USF& G2 Thereafter,
Housing Showcasesettleditslawsuit against M cDonough Caperton | nsurance Company and

USF& G for $100,000.00*

On April 3, 2000, the circuit court held a bench trial on the Petition for
Contempt filedby Ms.Harris. After reviewingtheevidence, thecircuit court entered anorder
on September 5, 2001, finding Mr. Harrisin contempt and ordering himto pay Ms. Harristhe
sum of $50,000.00, without interest, asher net shareof thesettlement of thelawsuit filed by
Housi ng Showcaseagai nst M cD onough Caperton I nsurance Company and USF& G. Thecourt
further ordered Mr. Harristo pay Ms. Harris $7,468.60 plusinterest for medical billsshe
incurred at Wheeling Hospital during themarriagewhichhadnot yet beenpaid. Subsequently,
Mr.Harrisfiledamotiontoalter or amend thejudgment and an alternativemotionfor anew
trial. Themotionsweredenied inthefinal order entered on October 5, 2001. Thisappeal

followed.

3Apparently, thepartieswereadvised that they | acked standing to pursuetheir
personal |awsuit against M cDonough Caperton I nsurance Company and USF& G becausethey
were not personally injured.

“Housing Showcase' sattorney retai ned $40,000 of the settlement money ashis
contingency fee for resolving the lawsuit.



STANDARD OF REVIEW

Asnoted above, Mr. Harrisappeal sfrom an order denying hismotiontoalter or
amend thejudgment finding himin contempt. ThisCourt hasheldthat, “ Thestandard of review
applicabletoanappeal fromamotiontoalter or amend ajudgment, madepursuanttoW.Va.
R. Civ.P.59(e), isthesamestandard that woul d apply to theunderlying judgment uponwhich
the motion is based and from which the appeal to this Court is filed.” Syllabus Point 1,
Wickland v. American Travellers Life Insurance Co., 204 W.Va. 430, 513 S.E.2d 657 (1998).
Sincetheunderlyingjudgmentisthe September 5, 2001 order finding Mr. Harrisincontempt,
wemust apply thestandard of review applicableto suchaproceeding. In SyllabusPoint 1 of
Carter v. Carter, 196 W.Va. 239, 470 S.E.2d 193 (1996), this Court held that:

In reviewing the findings of fact and conclusions of law of a

circuit court supporting a civil contempt order, we apply a

three-pronged standard of review. Wereview thecontempt order

under an abuse of discretion standard; the underlying factual

findingsarereviewed under aclearly erroneous standard; and

questionsof law and statutory interpretationsaresubjecttoade
novo review.

We also note that a clearly erroneous standard of review isapplicabletothe
court’ sinterpretation of theparties' property settlement agreement. ThisCourt hasstated that:
“When atrial court determinesthat an agreement i sambi guousand construesthemeaning of

aprovisioninthecontract based on extrinsi cevidence, such astheparties intent, our standard
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of reviewis’clearly erroneous.’” Jesseev. Aycoth, 202 W.Va. 215, 218,503 S.E.2d 528,531

(1998). With these standards in mind, we now consider the parties’ arguments.

1.
DISCUSSION

A. The Lawsuit Proceeds

Mr.Harriscontendsthat thecircuit court misinterpreted theparties' property
settlement agreement. Heassertsthat the only reasonabl einterpretation of theprovisionin
theagreement which concerns* aninsurance company badfaith action” isthat it referencesthe
personal bad faith lawsuit the parties contemplated filing against McDonough Caperton
I nsurance Company and USF& G beforethey separated. Mr. Harrissaystheagreement does
not refer tothe Housing Showcase lawsuit because neither he or M s. Harris had apersonal
stakeinthat action. Inother words, he claimsthat the Housing Showcaselawsuit wasnot a

personal asset subject to equitable distribution in the parties’ divorce.

By contrast, M s. Harriscontendsthat thelawsuit filed by Housing Showcase
against M cDonough Caperton Insurance Company and USF& G is the* bad faith action”
referenced in the property settlement agreement. Sheclaimsthat althoughthelawsuitwas

filed by Housing Showcase, theactionwasbrought to recover money sheand Mr. Harrisspent



onbehalf of thecorporation. Thus, shemaintai nsthat theevidencesupportsthecircuitcourt’s

finding of contempt against Mr. Harris.

ThisCourt hasobserved that: “ The merefact that partiesdo not agreeto the
constructionof acontract doesnot render it ambiguous. Thequestionastowhether acontract
isambiguousisaquestion of law tobedetermined by the court.” Syllabus Point 1, Berkeley
County Pub. Serv. Dist. v. Vitro Corp. of America, 152 W.Va. 252, 162 S.E.2d 189 (1968).
Generally,“[a] contractisconsidered ambiguousif itis‘ reasonably susceptibleto morethan
onemeaninginlight of thesurrounding circumstancesand after gpplyingtheestablishedrules
of construction.”” Jessee, 202 W.Va. at 218, 503 S.E.2d at 531 (quoting Williams v.
Precision Cail, Inc., 194 W.Va. 52, 65 n.23, 459 S.E.2d 329, 342 n.23 (1995)). Inorder to
resolveambiguity inacontract, theintent of thepartiesmust beascertained. “ Exploringthe
intent of thecontracting partiesoften, but not always, involvesmarshaling factsextrinsicto
the language of the contract document. When this need arises, these facts together with
reasonabl einferencesextractabl etherefrom are superimposed on the ambiguouswordsto
reveal the parties discerned intent.” Fraternal Order of Police, Lodge Number 69 v. City of

Fairmont, 196 W.Va. 97, 101 n.7, 468 S.E.2d 712, 716 n.7 (1996).

Intheinstant case, thecircuit court foundthat the property settlement agreement
wasambiguousand allowed thepartiestotestify withregardtotheir intentionsat thetimethe

agreement wasexecuted. Thecourtthenfound that the*testimony hereinclearly showsthat
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thereisno mistakeastothelawsuit in question.” Without further explanation, the circuit
court summarily concludedthat thelawsuit referencedintheproperty settlement agreement
was the civil action filed by Housing Showcase agai nst M cDonough Caperton Insurance

Company and USF& G.

We believe that the circuit court’s determination that the agreement is
ambiguouswithrespecttothe provision regarding the“bad faith action” wascorrect. The
agreementisvagueinthat regard andfail stoidentify aspecificlawsuit. Giventhefactthat the
partieswereinvolvedinmultiplelawsuitsat thetimethe agreement wassigned, theprovision
relatingtoa“badfaithaction” isclearly ambiguous. However, after thoroughly reviewingthe
entirerecord,includingtheparties’ testimony,wefindthat thecircuit court clearly erred by

finding that the agreement was referring to the Housing Showcase lawsuit.

The agreement at issue was executed for the purposeof dividingthe parties’
personal assetsand debts. Thecircuit court essentially found that the Housing Showcase
lawsuit was a personal asset of the parties. The court stated that “the corporation and the
partieswereindistinguishable.” However, therecord doesnot support suchaconclusion. The
evidenceclearly showsthat thepartieswerenot theonly stockhol dersof Housing Showcase.
Documentsissued by Housing Showcaseindicatethat therewere at | east three additional

stockholders at the time the agreement at i ssue wasexecuted. Thus, the evidence doesnot



support the court’ sfinding that the Housing Showcase lawsuit was a personal asset of the

parties.

Furthermore, other than M s. Harris' testimony, thereisno evidencethat the
parties even contemplated dividing up the proceeds of the lawsuit brought by Housing
Showcase. WhileMs. Harristestifiedthat theparties’ personal fundswereusedtofinancethe
Housi ng Showcaselawsuit, documentssubmitted by Mr. Harrisshow that the corporationused

commercial loansto pay itslegal fees.

It appearsthat thecircuit court simply discounted theevidenceshowingthat the
partiescontemplatedfilingtheir own personal badfaithlawsuitagains McDonough Caperton
I nsurance Company and USF& G shortly beforethey separated and executed theproperty
settlement agreement. Essentially, the circuit court concluded that the partiesintended to
distributethe proceedsof theHousi ng Showcaselawsuit whichwereclearly not their personal
property, yet chosetoignorethepossi bl e proceedsof thepersonal badfaith lawsuit whichthey
were intending to file at the time the property settlement agreement was executed. The

evidence simply does not support that conclusion.

In summary, we find that the circuit court clearly erred by interpreting the
property settlement agreement asreferencing thelawsuit brought by Hous ng Showcaserather

thanthepersonal badfaithlawsuit being prepared by thepartiesat thetimetheagreement was
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executed. Therefore, thecircuit court’ sdecision isreversed to the extent that it holdsMr.
Harrisincontempt and ordershimto pay M s. Harris$50,000 of theproceedsresultingfrom
the settlement of the lawsuit filed by Housing Showcase against McDonough Caperton

Insurance Company and USF& G.

B. The Medical Expenses

Mr. Harrisal so contendsthat thecircuit court erred by interpretingaprovision
intheproperty settlement agreement apportioning theparties' debtsasrequiring himto pay
Ms. Harris $7,468.60 for medical bills sheincurred whilethey weremarried. Hecontends
that Ms. Harrisdid not cooperatein filling out forms so that the bills would be paid by his

insurance company, and therefore, he should not have to reimburse her for those expenses.

Ms.Harriscontends, however, that Mr. Harrismust pay thesemedical expenses
pursuant totheagreement. Weagree. Theproperty settlement agreement clearly providesthat
Mr.Harriswill “maintaininfull forceand effect” health insurance covering Ms. Harris. In
addition, theagreement specifically statesthat, “ Husband shall pay medical billsincurred at
Wheeling Hospital duringthemarriagewhich havenot yet beenpaid.” Theevidencepresented
at the contempt proceeding establishedthat Mr. Harrishad not pai d themedi cal billsincurred

by Ms.Harrisat Wheeling Hospital whilethey weremarried. Accordingly, thecircuitcourt’s
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decisionfindingMr.Harrisincontempt for failingto pay Ms. Harris medical expensesand

ordering him to pay her $7,468.60 plus interest is affirmed.

V. CONCLUSION

Accordingly,assetforthabove,thedecisionof the Circuit Court of Marshall

County holding Mr. Harrisin contempt is affirmed, in part, and reversed, in part.

Affirmed, in part, and Reversed, in part.
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