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SYLLABUSBY THE COURT

1 “A drcuit court’'s entry of summary judgment is reviewed de novo.”

Syllabus Point 1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2. “If there is no genuine issue as to any materid fact summary judgment
should be granted but such judgment must be denied if there is a genuine issue as to a material
fact.” Syllabus Point 4, Aetna Casualty & Surety Company v. Federal Insurance Company

of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).



Per Curiam:

The appdlant in this proceeding, Basl R. Legg, Jr., an attorney who had a
contractud reaionship with the law firm of Johnson, Simmerman & Broughton, L.C., sued the
law firm, the appellee here, after he terminated the relaionship. In suing the firm, the appdlant
clamed tha the contractua reaionship was that of employer/femployee, and that the firm had
violated the Wage Payment and Collection Act, W. Va. Code 21-5-1, et seq., in failing to pay
him, the employee, moneys which he daimed were due upon his termination. He dso clamed
that the firm had breached its contract with him and had committed fraud upon him. After
discovery in the case, the Circuit Court of Harrison County concluded that the agppdlant was
not entitted to the protections of the Wage Payment and Collection Act, and the circuit court
granted the firm summary judgment on the Wage Payment and Collection Act clam. The

circuit court aso dismissed the gppellant’ s breach of contract and fraud clams.

On agpped, the gopdlant dams tha the drcuit court erred in granting summary
judgment on the Wage Payment and Collection Act dam since, he assarts, that the evidence
demondtrates, or at least raises a question of fact as to whether, he was an employee. He also
dams that the drcuit court erred in dismissng his breach of contract and fraud clams since,
he assarts, the facts reaing to those clams had not been adequately developed or argued

before the court.



l.
FACTS

On duy 1, 1996, the appedlant, an atorney, began working in the law office of
the appdlee, Johnson, Smmerman & Broughton, L.C., apparently under an ora agreement.
On July 12, 1996, he wrote a letter to the members of the firm in which he attempted to
memoridize the terms of his reaionship with the firm. The letter commenced:

You asked that | set forth in writing the terms under which | have

agreed to become associated with the law firm of Johnson,

Smmerman & Broughton, L.C. In accordance with our

discusson on June 18, 1996, it is my understanding that the

terms of our arrangement are asfollows:

He further stated that his initid status would be that of an “employeg/associate of the firm.”

In the next paragraph, the appdlant stated that dl net costs associated with the
operation of “the officg” from July 1, 1996, forward, would be shared on a one-fourth basis
among each of the three “partners’ of the firm and himsdf. The letter specificdly sated: “All
net costs associated with the operation of the office, from July 1, 1996 forward, shal be
shared on a one-fourth (1/4) basis, among each of you and mysdlf.” In a footnote, the appellant
sad: “Net costs are defined as gross expenditures of the corporation, less income from
paralega production, less net income from client cogts, such as copies, etc.”

The appdlant proceeded to state that his take from the operation would be determined by
taking his gross income, less “my one-fourth (1/4) share of expenses” He stressed: “Expenses

incurred by the partnership shall not be included in this calculation of the expenses to be shared



by the four (4) of us. Expenses for my CLE, Bar dues, auto expense not reimbursed by clients,
medicd, dentd and life insurance, 401K contributions, and non-billed office costs are to be

pad in ful by me”

Two other provisons of the letter are relevant to the present appeal. One capped
the gppdlant's share of net office expenses a $25,000 for the fird sx months of his
asociation with the firm. Spedificdly, the agreement said: “[U]nder no circumdstances will my
contribution to the expenses or overhead of the office exceed $25,000.00, total, for the
remainder of caendar year 1996.” The other provided that if he terminated his arrangement
with the gppellee “I will not be entitted to any credit for revenue recelved from pardegd
production &fter the date of termination, but will be credited with client costs advanced and

client expenses advanced . . . .”

The letter concluded with the statement that the letter set forth the appellant's
understanding of the terms of agreement “to govern my association with the firm.” He asked
the other members of the firm to review the letter and notify him immediady if he had

misunderstood what the parties believed they had agreed to.

It does not appear that the other parties disagreed with the letter, and the

appellant proceeded to work in the law office until February 28, 1997.



While working in the firm, it appears that the gppelant was responsible for
acquiring his own dients He had discretion as to the hours he worked. He retained control
over the manner in which he provided professona services to his clients, and it appears that

the firm exercised no control over the details of hiswork.

After leaving the office, the appdlant did not receive, in what he consdered a
timdy manner, the payments to which he believed tha he was entitled. Specificaly, he
believed that the firm had falled to calculate and apply the cap on office expenses for the year
1996 properly. He aso beieved that he had not received proper credit for non-billed work in
progress and client costs advanced by the appellant. As a consequence, the appdlant filed the

complaint indituting the present action.

In the firg count of the complant, as subsequently amended, he claimed that the
falure of the appellee to pay hm sums due condtituted a violation of W. Va. Code 21-5-1, et
seg., the West Virgnia Wage Payment and Collection Act. In the second count of the
complaint, the appdlant dleged that by faling to pay him dl sums due, the firm breached the
parties contract, and, in the third count of his amended complaint, he claimed that the firm had
committed fraud. Thefirg fraud dlegation was.

The actions of Defendant [appelleg] in this case conditute the

tort of fraud. By inducing Plaintiff [appelant] to enter into a

contract with the intent that Defendant would not fulfill its

obligations thereunder and by providing Paintiff with fase and
mideading finandd informetion, the actions of the Defendant



was intentional, malicious, willful, wanton, or reckless and
characterized by a complete and total disregard of the rights of
the Plaintiff.
In his later fraud paragraphs he, without aleging that he had actudly relied on such matters to

his detriment, claimed that the making of fase statements by the firm congtituted fraud.*

During the subsequent development of the case, the appellant argued that under
his contract with the firm, he became an employee of the firm. The firm, on the other hand,
took the pogtion that the appelant was not its employee, but that he became associated with
the firm on a cost shaing bass and that, under the circumstances, the West Virginia Wage

Payment and Coallection Act did not apply.

Thefollowing are typica of the gppdlant’s later fraud paragraphs:

24.  The ations of defendant in its fallure to pay to the
plantff money the defendant knew was rightfully owed to the
plantff after he left the defendant's employment congtitute the
tort of fraud, such monies indude monies received by the
defendant from clients for advanced costs and expenses and
accounts recelvable generated by the plantiffs work for which
the plantff was to be compensated in ful upon his departure
from the defendant’ s employment.

25. The ations of the defendant in this case, which continue
to the date of filing this Complaint, of faling to pay the plantiff
monies that it not only knows is due to the plantiff, but which
monies the defendant has admitted are due to the plaintiff,
condtitute the tort of fraud.



After consderable devedopment of the record, the appellant moved for summary
judgment on the Wage Payment and Collection Act dam. The circuit court examined the
vaious documents filed in the case, and on September 17, 2001, not only denied the
gopelant’s motion, but granted the firm summary judgment and dismissed the firm from the
case. In reaching its decison, the court noted that the gppellant had failed to show that he was
the firm’semployee. The court stated:

[T]he Court is unconvinced that a master-servant reationship
arose from this employment agreement. The facts presented
show tha the employment arangement existed to dlow the
plantiff [appellat] the opportunity to start his practice.  The
record aso shows that he worked independently of the
defendants.  This arrangement alowed the defendants [gppellee]
to only bendit from sharing the daly office operating expenses
with him.  Thus, the Court concludes that the Act was not meant
to protect the plantff because he is not seeking to collect money
owed to him which arose from a master-servant relationship with
the defendants [appelleg].

The court adso found that the money dlegedly owed did not quaify as wages under the West
VirginiaWage Payment and Collection Act. In conclusion, the court stated:

In essence, the plantff pad the defendants for his share of the
overhead and is now claming the excess from those payments in
this suit. Therefore, the Court holds that the plaintiff is seeking
rembursement rather than compensation or benefits acquired for
his services.  Accordingly, this Court finds that the WPCA has
not fashioned a remedy for the plantiff's paticular cam.
Hence, the plaintiff’ s second contention is without merit.

As has previoudy been dated, the gppdlant argues that the circuit court erred

in concluding that he was not an employee for the purposes of the Wage Payment and



Collection Act. He dso cams that the circuit court erred in dismissng his breach of contract
and fraud dams when the case rdaing to those dams had not been developed and argued

before the court.

I.
STANDARD OF REVIEW

In a summary judgment apped, such as the present one, Syllabus Point 1 of
Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994), indicates. “A circuit court’s entry

of summary judgment is reviewed de novo.”

Additiondly, in Syllabus Point 4 of Aetna Casualty & Surety Company V.
Federal Insurance Company of New York, 148 W. Va 160, 133 S.E.2d 770 (1963), this
Court has stated that: “If there is no genuine issue as to any materid fact summary judgment
should be granted but such judgment must be denied if there is a genuine issue as to a materia

fact.”

.
DISCUSSION
A. The Appellant’ s Wage Payment and Collection Act Claim
The fird issue in the present appeal is whether the trid court erred in concluding

that the gppelant was not an employee within the meaning of West Virginia's Wage Payment



and Collection Act, W. Va. Code 21-5-1, et seq., and whether the court erred in granting the

firm summary judgment on that issue.

The gppdlant argues that W. Va. Code 21-5-1, et seq., requires a firm owing an
“employeg’” wages to pay the wages within a specific period of time and that the falure to do
so conditutes a violation of the Act and judtifies the impostion of sanctions provided for by
the Act. The essentid part of the Wage Payment and Collection Act in issue, W. Va. Code 21-
5-4(c) provides.
Whenever an employee quits or resgns, the person, firm or
corporation shdl pay the employee's wages no later than the next
regular payday, ether through the regular pay channds or by mall
if requested by the employee, except that if the employee gives
a least one pay period’'s notice of intention to quit the person,

firm or corporation shal pay all wages earned by the employee at
the time of quitting.

The appellant dso argues, of course, that he was an employee within the meaning
of the Act. The firm, on the other hand, argues that the appdlant was not an employee within
the meaning of the Wage Payment and Collection Act, and that, as a consequence, the Act and

its provisons do not apply to the Stuation at hand.

In assarting that he should be consdered an employee, the appellant, rather

forcefully, states in his brief: “The key issue in this Count is that this case is a WPCA [Wage




Payment and Collection Act] case, it was filed as a WPCA case and it should be decided as a

WPCA case” (Emphesisintheorigind.)

This Court believes that the appellant is completely correct in asserting that this
Wage Paymett and Collection Act dam should be decided under Wage Payment and
Collection Act law, but notes that in his agument he points to circumstances which would
suggest that he could be an employee under state or federa tax law or that he mug be an
employee because of Statutory provisons relaing to legad corporations contained in W. Va

Code 30-2-5.

The Court aso mekes one other observation. Although the agreement in the
present case refers to the gppellant becoming an “employee/associate” of the firm, this Court
does not bdieve that the term is dispostive of the issues in the case, for: “The meaning of a
word is to be considered in the context in which it is employed. The meaning of a word thus
is to be ascertained from a reading of the entire contract, rather than from a consideration of
that one word done . . . .” See, 17A C.J.S. Contracts 8§ 318 (1999). See also, Columbia Gas
Transmission Corporation v. E. |I. du Pont de Nemours & Company, 159 W. Va. 1, 217

S.E.2d 919 (1975).

When the Wage Payment and Collection Act itsdf is examined, the Court notes

that one provison, W. Va Code 21-5-1(b), generdly defines “employee” for the purposes of



the Act. Tha provison dates “The term ‘employee or ‘employees includes any person
auffered or permitted to work by a person, firm or corporation” This provison is different
from and broader than the common law definition of an “employee” See, Rowe v. Grapevine
Corporation, 193 W. Va 274, 456 SE.2d 1 (1995). And it was adopted to further an
important public policy: “This public policy requires employers to pay the wages of working
people who labor on thar employer’s behdf.” Mullins v. Venable, 171 W. Va 92, 96, 297

S.E.2d 866, 871 (1982).

As has previoudy been stated, the agreement in the present case entitled the
appellant to his gross income, less his one-fourth share of “expenses” “Expenses” the Court
believes, were equated with costs associated with the operation of the office, snce it was
expresdy doated that “expenses incurred by the partnership shdl not be included in this
cdculaion of the expenses to be shared by the four (4) of us” and since they excluded the
gopelant’s CLE, Bar dues, etc. At the very least, “expenses’ deductible from the appelant’s
gross income excluded any patnership (appellee) expenses which could not be classfied as

“cogts associated with the operation of the office.”

An examindion of the office-cost provisons shows that the gppelant undertook
to pay (through a deduction from his gross income) one-fourth of the net costs of the office.
Net costs of the office were defined as gross costs of the office, less the income generated

by the office itsdf—that is, income from pardegd production and income from office costs

10



reimbursed by clients, such as copy cods. Also, as noted previoudy, the appellant had his own
clients, chose his own work hours, and it appears tha he retained complete control over the

way in which he provided servicesto hisclients.

Although the Wage Payment and Collection Act defines an “employeg’ as “any
person suffered or permitted to work by a person, firm or employee,” the Court does not
believe that the definition should be taken so literdly as to reach an absurd result, and the law
itsdf indicates that statutes should not be construed to reach absurd results. See, 82 CJS.
Statutes § 310 (1999). For ingtance, the Court does not believe that the Legidature intended
that one who rents an office from a landlord, and who becomes involved in a monetary dispute
with the landlord, should be considered an “employee’ of the landlord under the Wage Payment
and Collection Act smply because the landlord suffers or permits the individud to work out
of the rented office.  Similarly, the Court does not believe that an office-sharing arrangement,
such as the one in the present case, done, makes the sharing paty an “employee’ for the

purposes of the Wage Payment and Collection Act.

As stated in Mullins v. Venable, supra, the policy behind the Wage Payment and
Collection Act is to require employers to pay the wages of working people who labor on the
employer's behalf. In the dtuation presently before the Court, it appears that the appellant
labored on his own behaf; he had acquired his own clients; he controlled and did his own work;

and, he amply shared the benefits and expenses of an office with the firm. In light of this the

11



Court believes that the drcuit court did not er in concluding that the Wage Payment and
Collection Act did not goply to the gppdlant's dams and did not err by granting the firm

summary judgment on the Wage Payment and Collection Act clam.

B. The Appellant’s Breach of Contract Claim
The gppdlant also asserted in his amended complaint that the firm breached its

contract with him.

Although the appellant’s arguments on this point are rather unclear, he apparently
is concerned over two points. As has previoudy been explained, the contract between the
gopdlant and the firm placed a “cap” on expenses for the year 1996. It appears that in
December 1996, the appellant felt that he had reached the cap, but that the firm had continued
to chage hm with expenses. He lodged a complaint over the matter, and dthough, in a
subsequent  statement, the cap was purportedly applied, he clams that the firm changed the
method of computing so as to avoid the intended application of the cap. According to the
gopellant’ s brief:

JSB [the firm] attempted to re-write the cap by making it a “net

cap,” raher than a “cap,” by arbitrarily subtracting the amount that

Legg's ledger had been credited for the item of paralegal income.

This item, condgent with the employment agreement, was

income and had dways been treated as such; now, JSB was using

the same item to decrease income or wages to Legg. By this

accounting manewver Legg had seemingly not paid over

$25,000.00 in expenses/overhead that he had dready paid. This
accounting trickery, which is part of the dlegation of fraud in

12



Count 111 of the Complaint, was the sole stated basis for JSB for
not paying Legg over $25,000.00 in wages.

The gppellant's second bads for daming breach of contract and fraud appears
to arise out of the separation provisons of the parties agreement. The gppdlant clams that
under the agreement: “[H]e would receive dl outdanding fees billed to clients he had
represented and twenty-five percent (25%) of al client expenses advanced (but not yet
rembursed); he would no longer be entitled to twenty-five percent (25%) of the paralega
income.” The appdlant argues that the firm did not properly implement this provison and, as

aresult, he was deprived of over $50,000 which was rightfully his.

In examining the gppelant’'s breach of contract cdams this Court believes that
the “cap” quedtion rather obvioudy grows out of a disagreement between the parties as to how
the $25,000 cap for the year 1996 was to be caculated. After examining the “cap” language,
the Court believes that its meaning is not absolutely clear, or at the very least, full development
of the facts on what the parties intended and actualy did is desirable to clarify the gpplication
of the lawv. Smilarly, the Court believes that further development is desirable to clarify the
parties intention relating to the separation provison and its find application. Under such
adrcumstances, Aetna Casualty & Surety Company v. Federal Insurance Company of New

York, supra, indicates that summary judgment is ingppropriate.
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C. The Appellant’s Fraud Claim
In assarting fraud in the present case, it appears that the gopelant is daming two
things.  Frd, he is assating that the firm, by providing him with mideading financid
satements, committed fraud. Second, he is daming that the firm made materid
misrepresentations of materid fact to induce him to enter into the agreement in creating the

parties relationship.

In Syllabus Point 1 of Lengyel v. Lint, 167 W. Va. 272, 280 S.EE.2d 66 (1981),
this Court enumerated the dements of fraud. The Court said:

The essential dements in an action for fraud are: “(1) that the act

clamed to be fraudulent was the act of the defendant or induced

by him; (2) that it was materid and fdse, that plaintiff relied upon

it and was judified under the circumstances in relying upon it; and

(3) that he was damaged because he relied upon it.” Horton v.
Tyree, 104 W.Va. 238, 242, 139 S.E. 737 (1927).

In examining the amended complaint, as wedl as the other papers in the present
case, it appears that the appelant believes that because what he characterizes as fase
gsatements of monies owed were provided to him, or that monies due were not paid to him,
fraud was committed. As indicated in Lengyel v. Lint, id.,, more than a fase statement is
required to establish fraud. It is necessary that a plaintiff relies upon the statement and that he
is damaged because of his reiance. In most of the paragraphs of the appdlant’s complaint

relating to statement of money due or paid, the gopdlant does not allege that he relied upon

14



the dtatements to his detriment. To the contrary, the overdl evidence in this case, as well as
the fact that he brought the present action to collect monies which he believed were due, shows
that he chdlenged, rather than relied upon, the statements and rather plainly did not rely upon

the satements to his detriment.

In one paragraph of his fraud count, the gopellant does suggest that the firm's
datements resulted in detrimenta reliance.  That paragraph complains that the firm injured
hm “By inducing Pantff [gppdlant] to enter into a contract with the intent that Defendant

would not fulfill its obligations thereunder . . . .”

In Croston v. Emax Oil Company, 195 W. Va. 86, 464 SE.2d 728 (1995), this
Court indicated that a fdse promise could not support a fraud daim. The Court said in Syllabus
Point 3 of Croston v. Emax Oil Company, id.: “‘Fraud cannot be predicated on a promise not
peformed. To make it available there must be a false assartion in regard to some existing
matter by which a party is induced to part with his money or his property. Syllabus point 1,

Love v. Teter, 24 W.Va. 741 (1884).”

In the present case, the agppellant is apparently claiming that promises made by

the firm induced him to enter into the agreement with the firm. The plan holding of the

Croston caseisthat fraud cannot be predicated on a promise.

15



After examining the appdlant's fraud assertions and the evidence in this case,

the Court believes that the circuit court properly disposed of the fraud clamsin this case.

V.
CONCLUSION

For the reasons stated, the judgment of the Circuit Court of Harrison County is
afirmed on the Wage Payment and Collection Act and fraud cams, and is reversed on the
breach of contract dam, and this case is remanded to the circuit court with directions that the

court proceed with the development of the case on the breach of contract clam.

Affirmed, in part, reversed, in part,
and remanded with directions.
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