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SYLLABUSBY THE COURT

1 Consent to search may be implied by the circumstances surrounding the
search, by the person’s prior actions or agreements, or by the person’s falure to object to the
search. Thus a seach may be lavful even if the person giving consent does not recite the

talismanic phrase: “Y ou have my permisson to search.”

2. When a person summons the police to a dwelling he/she owns, possesses,
or controls, and that person states that a crime was committed againg him/her or others by a
third person at the premises, he/she implicitly consents to a search of the premises reasonably
rdated to the routine invedigation of the offense and the identification of the perpetrator,
absent a contrary limitation imposed by the person summoning the policee As long as the
person summoning the police is not a suspect in the case or does not afirmatively revoke
hisher implied consent, the police may search the premises without a warrant for the purposes
of invedtigaing the reported offense and identifying the perpetrator, and evidence obtained
thereby is admissble. If the person affirmatively revokes hisher implied consent or becomes
a suspect during the invedigation, the police must stop the search and obtain a warrant for the
purpose of continuing the search. The implied consent exception is vdid only for the initid

investigation conducted at the scene, and does not carry over to future visits to the scene.

3. Under the inevitable discovery rule, unlawfully obtained evidence is not



subject to the exclusorary rule if it is shown that the evidence would have been discovered

pursuant to a properly executed search warrant.

4, To preval under the inevitable discovery exception to the exclusionary
rule, Artide 11, Section 6 of the West Virginia Condtitution requires the State to prove by a
preponderance of the evidence (1) that there was a reasonable probability that the evidence
would have been discovered by lavful means in the absence of police misconduct; (2) that the
leads meking the discovery inevitdble were possessed by the police a the time of the
misconduct; and (3) that the police were actively pursuing a lawful dternative line of

investigation to saize the evidence prior to the time of the misconduct.

5. ““Falure to observe a conditutiond right conditutes reversible error
unless it can be shown that the error was harmless beyond a reasonable doubt.”  Syllabus point
5, State ex rel. Grob v. Blair, 158 W. Va. 647, 214 SE.2d 330 (1975).” Syllabus point 14,

Satev. Salmons, 203 W. Va. 561, 509 S.E.2d 842 (1998).

Davis, Chief Justice:

James Michael Flippo (hereinafter referred to as  “Mr.  Flippo”),



gopellant/defendant  below, appeds from an order of the Circuit Court of Fayette County
denying his motion for a new trid. In the motion for a new tria, Mr. Fippo contended that
photographs of a third party, Jod Boggess (hereinafter referred to as “Mr. Boggess'), were
unlanfully seized and therefore should not have been introduced as evidence during the trid.
The trid court hdd that the photographs were lawfully seized under the implied consent or
inevitable discovery exception to the warrant requirement. Therefore, the photographs were
admissble during the trid. Alternatively, the trid court ruled that the introduction of the
photographs was harmless error. Here, Mr. Flippo contends that the trial court committed
reversble error by conduding that the photographs were admissble under the implied consent
or inevitable discovery exception, and in finding hamless eror in dlowing the introduction
of the photographs. After a thorough review of the briefs and record in this case, we find that
the photographs were inadmissble under the implied consent or inevitable discovery
exception. Having s0 ruled, however, we do agree with the tria court that introduction of the
photographs in this case was, beyond a reasonable doubt, harmless error. We therefore affirm

the circuit court’s order denying anew trid.

l.
FACTUAL AND PROCEDURAL HISTORY

On March 1, 1996, Mr. Hippo and his wife, Cheryl Flippo, purchased a



$100,000.00 life insurance policy on her life. The policy became effective on April 1, 1996.
The policy named Mr. Flippo as the beneficiay. On April 27, 1996, Mr. Flippo accompanied
Mr. Boggess to Babcock State Park for the purpose of having Mr. Hippo, who was a minister,
baptize Mr. Boggess in a park stream. They went to the park in Mr. Boggess red Camaro.

After the baptism, Mr. Hippo took pictures of Mr. Boggess as he removed his wet clothing.
At some point during the same day, Mr. Fippo telephoned the park and made reservations to

rent a cabin for him and hiswife on April 29, 1996, two days after the baptism.

During the early evening hours of April 29, 1996, Mr. Fippo and his wife
traveled to Babcock State Park. The Flippos did not secure a key to the cabin as their arriva
was late. However, the cabin was unlocked. Shortly after the couple arrived at the cabin, Mr.

Hippo left briefly to use a pay phone.

At approximady 2:11 am. on the morning of April 30, 1996, the Fayette
County 911 operator received a phone cdl from Mr. Hippo. During the call, Mr. Hippo stated
that he and his wife had been attacked in thar cabin. The 911 operator told Mr. Fippo to
reman a the pay phone and help would be on the way. Deputy C. Bryant of the Fayette County
Sheriff’s Department responded to the emergency cdl. Deputy Bryant found Mr. Flippo at the
pay phore wearing only his underwear. He had blood on his legs. Mr. Hippo told the deputy
that he had traveled to the park in a green Cadillac, but that it had been solen. The deputy drove

Mr. Hippo to the cabin. Upon arriva at the cabin, Deputy Bryant inquired about a red Camaro



parked near the cabin. Mr. Hippo stated that he did not know who owned the Camaro, and that

he had not come to the park in the Camaro.

Deputy Bryart left Mr. Hippo in his police cruiser and went to the cabin. The
deputy found no sgns of a forced entry into the cabin. He was also careful to note that,
dthough it had been raning and the ground was soft, he found no footprints (other than his
own) around the cabin area.  When the deputy entered the cabin, he found the dead body of Mrs.
Hippo lying between a bed and a wall. The deputy observed that Mrs. Fippo's skull was opened

and her brain matter was exposed.

After discovering the body, Deputy Bryant went outsde and found that two
paramedics had arived. One paramedic went into the cabin, while the other tended to Mr.
Fippo. Once it was determined by the paramedic that Mrs. Flippo was dead, Mr. Flippo was
taken to a locd hospitd. Deputy Bryant remained at the crime scene and conducted an

investigation.

While Mr. Hippo was at the hospitd, he was diagnosed as having a smal bruise
on his forehead and on the back of his head. He aso had some scratches, with minimal
bleeding, on his legs. During Mr. Flippo's treatment a the hospita, Fayette County Sheriff
Detective S. Kesder arived a the hospitd. After receiving treatment a the hospital Mr.

Hippo agreed to accompany the detective to police headquarters to give a statement.



While a police headquarters, Mr. Hippo informed the police that once he ad
his wife arived a the cabin, he went out to a pay phone to cal a sck friend who was a a
hospitd.  After making the telephone cdl, he returned to the cabin and dtarted a fire. Mr.
Hippo stated that after he started the fire, he and his wife ate ice cream and played cards. Mr.
Flippo reported that at some point after they went to bed, he heard a noise and saw a person
lying between ther bed and a wdl. The intruder had a rope and was wearing a toboggan over
his face. Mr. Hippo further stated that before he could dert his wife, the intruder hit him on
the back of the head with a piece of firewood and knocked him unconscious. Mr. Hippo
indicated that when he regained consciousness, he found the intruder dtting on him and cutting
his legs with a knife. The intruder thereafter struck him in the forehead and knocked him
unconscious once agan. When Mr. Fippo regained consciousness a second time, the intruder
was gone. After regaining consciousness, Mr. Flippo stated that he found his wife on the floor
in a pool of blood. He reported that he placed his head on her heart and found it still beating.

Thereafter, he rushed out of the cabin to call 911.

Shortly after Mr. Hippo gave his statement, Detective Kesder spoke by phone
with a aime scene investigator, Detective G. Burke. Detective Burke reported that there was
no forced entry into the cabin, the aime scene looked staged, and that certain items were not

where they logicaly should have been. After the telephone cal, at approximately 10:33 am.,



Mr. Hippo was informed that he was a suspect. He was read his Miranda rights® After Mr.
Hippo requested to speak with his atorney, dl questioning of him stopped. However, a some
point after the interrogation ended, Mr. Flippo requested medication and clothing be retrieved
from the cabin.2  Mr. Flippo's attorney arrived at police headquarters several hours later and
took hm away. On May 3, 1996, the police arested Mr. Flippo and charged him with

murdering his wife. Mr. Hippo was subsequertly indicted for first degree murder by a grand

jury.

Prior to trid, Mr. Hippo made two mations relevant to this appeal. Mr. Hippo
requested that the prosecutor be precluded from diciting testimony that he had a homosexud
relaionship with Mr. Boggess. The tria court granted the motion. However, the trial court
permitted the prosecutor to present evidence attempting to prove Mr. Hippo's relationship
with Mr. Boggess had caused stress to his mariage.  Mr. Flippo dso sought to suppress the
introduction of the photographs taken of Mr. Boggess undressing after his baptism.® The trid

court denied the motion to suppress the photographs on the grounds that they were lawfully

!See Miranda v. Arizona, 384 U.S. 436, 479, 86 S. Ct. 1602, 1630, 16 L. Ed. 2d 694
(1966) (holding that a suspect “mugt be warned prior to any questioning that he has the right
to reman dlent, that anything he says can be used againg him in a court of law, tha he has the
right to the presence of an attorney, and that if he cannot afford an atorney one will be
gppointed for him prior to any questioning if he so degires.”).

The medication and clothing were retrieved and given to Mr. Flippo.
3The photographs were found in a briefcase a the crime scene.
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saized during the crime scene investigation.*

After the trid was bifurcated, the quilt phase was tried before a jury beginning
on October 14, 1997. On October 23, the jury returned a verdict finding Mr. Flippo guilty of
first degree murder. The following day, the jury heard evidence on sentencing and returned a
verdict denying mercy. On November 3, the trial court sentenced Mr. Hippo to life in prison

without mercy. On April 30, 1998, the trial court resentenced Mr. Flippo for the purposes of

filing atimely gpped.

Mr. Fippo then filed a petition for apped with this Court. The petition was
summaily denied on January 13, 1999. Thereafter, Mr. Flippo appeded to the United States
Supreme Court. A per curiam opinion was issued in Flippo v. West Virginia, 528 U.S. 11, 120
S. Ct. 7, 145 L. Ed. 2d 16 (1999), reverang and remanding the case to the trial court based
upon the following reasoning:

A warrantless search by the police is invdid unless it fdls
within one of the narrow and well-delineated exceptions to the
warrant requirement, Katz v. United States, 389 U.S. 347, 357,
88 S. Ct. 507, 19 L. Ed. 2d 576 (1967), none of which the tria
court invoked here. It amply found that after the homicide crime
scene was secured for invedtigaion, a search of “anything and
everything found within the crime scene ared’ was “within the
law.”

“The State introduced three photographs of Mr. Boggess. One photograph was printed
three times and the other two were printed twice.



This postion squardly conflicts with Mincey v. Arizona,
[437 U.S. 385, 98 S. Ct. 2408, 57 L. Ed. 2d 290 (1978)], where
we regected the contention that there is a “murder scene
exception” to the Warrant Clause of the Fourth Amendment. We
noted that police may make warrantless entries onto premises if
they reasonably bedieve a person is in need of immediate ad and
may make prompt warrantless searches of a homicide scene for
possble other vicims or a killer on the premises, id., a 392, 98
S. Ct. 2408, but we rgected aty generd “murder scene
exception” as inconddent with the Fourth and Fourteenth
Amendments- . . . the warrantless search of Mincey’s apartment
was not conditutiondly permissble smply because a homicide
had recently occurred there.” 1d., at 395, 98 S. Ct. 2408; see also
Thompson v. Louisiana, 469 U.S. 17, 21, 105 S. Ct. 409, 83 L.
Ed. 2d 246 (1984) (per curiam ). Mincey controls here.

Although the trid court made no attempt to distinguish
Mincey, the State contends that the trid court's ruling is
supportable on the theory that petitioner’s direction of the police
to the scene of the attack implied consent to search as they did.
As in Thompson v. Louisiana, supra at 23, 105 S. Ct. 4009,
however, we express no opinion on whether the search here might
be judified as consensud, as “the issue of consent is ordinarily
a factud isue unaiitable for our congderation in the firg
inance” Nor, of course, do we take any postion on the
goplicability of any other exception to the warrant rule, or the
harmlessness vel non of any error in recalving this evidence. Any
such matters, properly raised, may be resolved on remand.

Flippo, 528 U.S. at 13-15, 120 S. Ct. at 8-9.

After the case was remanded to the trid court by the United States Supreme

Court, the parties submitted briefs on the issue of the lawfulness of the sdzure of the



photographs® The trid court subsequently issued a lengthy order affirming the conviction and
denying a new tria on June 15, 2001. In that order the tria court found that the photographs
were saized based upon an “implied consent” to search the cabin by Mr. Flippo. Alternatively,
the trid court found that the photographs were admissble under the “inevitable discovery”
exception to the search warrant requirement. Findly, the trid court ruled that, to the extent
the photographs were erroneoudy admitted into evidence, such error was harmless beyond a

reasonable doubt. It isfrom this ruling that Mr. Hippo now gppedls.

.
STANDARD OF REVIEW
We are asked to determine whether the trid court properly denied Mr. Fippo's
motion for a new trid. We have made clear that “[g]lthough the ruling of a trid court in
granting or denying a motion for a new trid is entitled to great respect and weight, the trid
court’s ruling will be reversed on appeal when it is clear that the trial court has acted under
some misapprehenson of the law or the evidence” Syl. pt. 4, Sanders v. Georgia-Pacific

Corp., 159 W. Va. 621, 225 S.E.2d 218 (1976).

The new trid moation in this case was based upon an aleged erroneous admission

of evidence. In this regard, we dtated in syllabus point 4 of State v. Rodoussakis, 204 W. Va

*Counse for Mr. FHlippo declined to make an ora presentation on that issue.
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58, 511 SE.2d 469 (1998), that “[a] trid court’s evidentiary rulings, as well as its application
of the Rules of Evidence, are subject to review under an abuse of discretion standard.” We
formulated a more concise standard of review applicable to the denid of a motion for new trid
in gyllabus point 3 of State v. Vance, 207 W. Va. 640, 535 S.E.2d 484 (2000), as follows:
In reviewing chdlenges to findngs and rulings made by a

arcuit court, we goply a two-pronged deferentid standard of

review. We review the rulings of the circuit court concerning a

new trid and its concluson as to the existence of reversble error

under an abuse of discretion standard, and we review the circuit

court's undealying factua findings under a clearly erroneous

standard. Questions of law are subject to ade novo review.
This Court has also indicated that “‘[a] judgment will not be reversed because of the admission
of improper or irrdevant evidence when it is clear that the verdict of the jury could not have

been affected thereby.”” Sate v. Nichols, 208 W. Va. 432, 436, 541 S.E.2d 310, 314 (1999)

(quoting Syl. pt. 11, State v. Wade, 200 W. Va. 637, 490 S.E.2d 724 (1997)).6

®While our review in this case focuses primaily upon the order denying the motion for
new trid, we mug dso examine the trid court's ruling denying Mr. Hippo's motion to
suppress. In thisregard we have held that:

When reviewing a ruing on a motion to suppress, an
agopdlate court should condrue dl facts in the ligt mogt
favorable to the State, as it was the prevaling party beow.
Because of the highly fact-specific nature of a motion to
suppress, paticular deference is given to the findings of the
adrcuit court because it had the opportunity to observe the
withesses and to hear testimony on the issues. Therefore, the
circuit court’ s factud findings are reviewed for clear error.

Syl. pt. 1, Satev. Lacy, 196 W. Va. 104, 468 S.E.2d 719 (1996).

9



[11.
DISCUSSION
A. Consent Exception to a Search Warrant
Mr. Hippo contends that the triad court committed error in finding that the
seizure of the photographs from the briefcase “were clearly admissble under the legd theory

of an unrevoked, implied consent to search exception to the exclusionary rule.”’

"The federd as wdl as the state congtitution protects individuds in their homes against
unreasonable searches and sazures. See State v. Poling, 207 W. Va 299, 303, 531 SE.2d
678, 682 (2000); State v. Buzzard, 194 W. Va. 544, 549, 461 S.E.2d 50, 55 (1995). This
Court recently observed, in syllabus point 20 of Sate v. Ladd, 210 W. Va 413, 557 SE.2d
820 (2001), that:

Searches conducted outsde the judicia process, without
prior approva by judge or magistrate, are per Sse unreasonable
under the Fourth Amendment and Artide I, Section 6 of the
West Virgnia Condtitution--subject only to a few specificaly
edablished and wel-delinested exceptions. The exceptions are
jedoudy and caefully drawn, and there mugt be a showing by
those who seek exemption that the exigencies of the dtuation
made that course imperative.

See Syl. pt. 1, Sate v. Moore, 165 W. Va 837, 272 SE.2d 804 (1980), overruled on other
grounds by Satev. Julius, 185 W. Va. 422, 408 SEE.2d 1 (1991).

As a generd rule, a warrantless search of an individud’'s home is conditutionaly
prohibited. See Mincey v. Arizona, 437 U.S. 385, 390, 98 S. Ct. 2408, 2412, 57 L. Ed. 2d 290
(1978); State v. Peacher, 167 W. Va 540, 562, 280 SE.2d 559, 574-75 (1981). This
prohibition has been extended to a rented room occupied as a temporary resdence by a person.
See Stoner v. California, 376 U.S. 483, 490, 84 S. Ct. 889, 893, 11 L. Ed. 2d 856 (1964);
State v. Buzzard, 194 W. Va 544, 549, 461 SEE.2d 50, 55 (1995). Consequently, the rented
cabin occupied by Mr. Hippo was entitled to the protections afforded by the federa and date
congtitutions against unreasonable searches and seizures.

10



We have recognized tha consent is one of the exceptions to the warrant
requirement. In doing so, this Court has stated that “‘[tlhe generd rule is that the voluntary
consent of a person who owns or controls premises to a search of such premises is sufficient
to authorize such search without a search warrant, and that a search of such premises, without
a warant, when consented to, does not violate the condtitutiona prohibition aganst
unreasonable searches and saizures’” Syl. pt. 1, State v. Buzzard, 194 W. Va 544, 461
S.E.2d 50 (1995) (quoting Syl. pt. 8, Sate v. Plantz, 155 W. Va 24, 180 S.E.2d 614 (1971)),
overruled in part on other grounds by State ex rel. White v. Mohn, 168 W. Va. 211, 283
SE.2d 914 (1981). This Court has observed that “[w]hether a consent to a search is in fact
voluntary or is the product of duress or coercion, express or implied, is a question of fact to
be determined from the totality of al the circumstances.” Syl. pt. 8, Sate v. Craft, 165 W. Va.
741, 272 S.E.2d 46 (1980). Accord United States v. Matlock, 415 U.S. 164, 169-172, 94 S.
Ct. 988, 992-994, 39 L. Ed. 2d 242 (1974); Schneckloth v. Bustamonte, 412 U.S. 218, 226,
93 S. Ct. 2041, 2047, 36 L. Ed. 2d 854 (1973). However, our cases have cautioned that “mere
submisson to colorable authority of police officers is insufficient to vdidate a ‘consent’
search or to legitimatize the fruits of the search, and evidence so obtained is incompetent
agang an accused.” Syl. pt. 8, in part, State v. Thomas, 157 W. Va. 640, 203 S.E.2d 445
(1974). We have dso indicated that “the State must prove the voluntariness of the consent by
a preponderance of the evidence.” Satev. Worley, 179 W. Va. 403, 410, 369 S.E.2d 706, 713
(1988). When it is shown tha “the consent to search was not voluntary, the conviction must

be st adde unless the trid court can determine that the evidence introduced was harmless
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beyond a reasonable doubt.” Sate v. Harris, 169 W. Va 150, 153, 286 S.E.2d 251, 254

(1982).

Mr. Hippo correctly points out that our prior cases have only recognized express
consent to search as an exception to the warrant requirement.  Thus, Mr. Hippo contends that
this Court should refuse to recognize the implied consent exception to a search warrant.
Alterndtivdy, Mr. Hippo contends that should this Court adopt the implied consent exception,
the photographs gill should have been suppressed because he invoked his Miranda rights prior
to the sazure of the photographs, thereby revoking any implied consent to search. Separatdly,

we will examine these two arguments.

1. Implied consent exception. The issue of whether or not implied consent
to search is part of our jurigorudence, in the context of this case is one of fird impresson.
However, this issue is not nove to Anglo-American jurisprudence.  Courts and commentators
have recognized that “consent [to search] may be implied by the circumstances surrounding the
search, by the person’s prior actions or agreements, or by the person’s falure to object to the
search.” Jeffrey Haninggan Kuras, et a., “Warrantless Searches and Seizures” 90 Geo. L.J.
1130, 1172 (2002). “Thus, a search may be lawful even if the person giving consent does not
recite the tdigmenic phrases ‘You have my permisson to search.’”  United Sates v.
Buettner-Janusch, 646 F.2d 759, 764 (2d Cir. 1981). See also United States v. Wesela, 223

F.3d 656, 661 (7th Cir. 2000) (“The district court reasonably concluded that Mrs. Wesela at
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the very least implicitly consented to the search.”); United States v. Gordon, 173 F.3d 761,
766 (10th Cir. 1999) (“Non-verba conduct, consdered with other factors, can constitute
voluntary consent to search.”); United Sates v. Gilbert, 774 F.2d 962, 964 (9th Cir. 1985)
(“Appdlant's request that the officers obtain her clothing necessarily implied consent to enter
the bedroom in which she said the clothing was located.”); United States v. Buettner-Janusch,
646 F.2d 759, 764 (2d Cir.1981) (“Moreover, it is wel settled that consent may be inferred
from an individud’'s words, gestures, or conduct.”); United States v. Turbyfill, 525 F.2d 57,
59 (8th Cir. 1975) (“An invitation or consent to enter a house may be implied as well as
expressed.”); Phillips v. State, 625 P.2d 816, 817 (Alaska 1980) (“In this case, we conclude
that Mike Yakasoff voluntarily consented to the entry. Someone in the cabin, presumably he
or his brother, summoned the police to the scene. Mike Yakasoff met Little when he arrived
a short time later and directed him to the cabin, and there is no evidence suggesting that
Y akasoff’s actions were not voluntary.”); State v. Fleischman, 754 P.2d 340, 344 (Ariz. 1988)
(“When a crime is reported to the police by an individuad who owns or controls the premises
to which the police are summoned, and that individud ether dates or suggests that it was
committed by a third person, he or she impliatly consents to a search of the premiseq.]”);
Alford v. State, 724 SW.2d 151, 154 (Ark. 1987) (“We bdlieve the trid judge was justified
in infaring voluntary consent on Denniss pat since his cooperation throughout the officers
investigation and search was consgent with his denid of any involvement in a homicide”);
People v. Superior Court, 116 Cd. Rptr. 24, 25 (1974) (“From our appraisa of the facts we

think it clear that Henry's statement about the location of the gun amounted to an implied
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consent to look for it. Words may imply consent as well as express it.); Sate v. Bryant, 563
A.2d 326, 328 (Conn. App. Ct. 1989) ([Defendant’'s| request that Gerovitz follow him to the
trunk and watch him prop it open implied his consent to the officer’s view of the trunk’s
contents.”); Seigler v. State, 277 A.2d 662, 667 (Dd. 1971) (“We think that appellant’s
actions amounted to an implied consent to the search and seizure.”), vacated in part on other
grounds by Seigler v. Delaware, 408 U.S. 939, 92 S. Ct. 2872, 33 L. Ed. 2d 760 (1972);
Ziegler v. State, 402 So. 2d 365, 372 (Fla. 1981) (“[T]he police were at the store as a result
of the invitation of the defendant. That invitation removed any gpplication of Mincey.”); State
v. Hanson, 34 P3d 1, 5 (Haw. 2001) (“Consent may aso be implied ‘from an individud’'s
words, gestures, or conduct.’”); State v. Knapp, 815 P.2d 1083, 1089 (Idaho 1991) (“[W]e
agree with the didrict court’s ruling that Knapp impliedy authorized the officer to enter his
motel room.”); People v. Rodgers, 421 N.E.2d 203, 205 (lll. App. Ct. 1981) (“The principles
of consent searches are wel established. They are applicable where the consent is implied
from actions as wdl as where expressly granted.”); State v. Jorgensen, 526 N.E.2d 1004,
1006 (Ind. Ct. App. 1988) (“The circumstances surrounding the search may demondrate that
the party involved impliatly gave consent, by word or deed.”); State v. Fredette, 411 A.2d 65,
69 (Me. 1979) (“There can be no doubt that the entry of the police into the Fredette home, and
the conduct of Mrs. Fredette after the police had arrived, suggested her consent to their entry
for the dud purpose of getting medica assstance for her husband and for determining who his
assdlant might have been”); Lewis v. State, 404 A.2d 1073, 1080-1081 (Md. 1979) (“The

defendant had indicated a purpose of cooperating with the police and then dfirmativdy made
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arangements for the police to obtain a house key during his absence. In our judgment, these
circumgances are affident to demonsrate that the search was fredy and voluntarily
consented to and therefore not violative of the Fourth Amendment.”); Thompson v. State, 384
N.W.2d 461, 463 (Minn. 1986) (“Thompson had consented, at least tacitly, to the search. Not
only did Thompson voice no objection to the search, he gave every indication of a dedre to
cooperate with the police in findng his wifés assalat, to assst in apprehending the
perpetrator of the crime.”); State v. Wright, 735 SW.2d 137, 140 (Mo. Ct. App. 1987)
(Defendant “gave his implied consent to the search for the weapon.”); State v. Koedatich, 548
A.2d 939, 957 (N.J. 1988) (“A consent auffidet to avoid the necessty of a warrant may be
express or implied from the circumstances”); State v. Davis, 891 P.2d 1373, 1379
(Or. Ct. App. 1995) (“[A]fter evduating defendant’s acquiescence to the officers actions in
the lignt of the circumstances, we conclude that defendant’s actions condituted consent to the
search and seizure conducted].]”); Commonwealth v. Daniels, 421 A.2d 721, 723 (Pa. 1980)
(“Appdlant voluntarily opened the door when he saw uniformed police officers. He did not
respond to the policemen’s question and in doing so, we hold, consented to their entry at least
so they could complete ther questioning.”); State v. Wilshire, 509 A.2d 444, 449 (R.l. 1986)
(“[W]e are of the opinion that the uncontradicted evidence could lead to only one concluson
on this issue, that defendant had issued both an express and a dealy implied invitation to
examine the entire house to the police to determine whether a burglary had been an attendant
cdrcumgance of her husband’'s death.”); State v. Tapio, 459 N.W.2d 406, 414 (S.D. 1990)

(“Verds words and conduct cearly invited police officers to enter her home and investigate.”);
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State v. Sabbot, 561 P.2d 212, 216 (Wash. Ct. App. 1977) ([A] police officer needs no
warrant if he is in the house with the express or implied invitation of the accused, or with his
acquiescence, tacit or express.”); Kelly v. State, 249 N.W.2d. 800, 805 (Wis. 1977) (“Under
such circumstances there was an implied consent not only to ad the victim but to determine

what had caused the death injury and who was responsible.”).

In accordance with the foregoing authority, we hold that consent to search may
be implied by the circumstances surrounding the search, by the person’s prior actions or
agreements, or by the person’s falure to object to the search. Thus, a search may be lawful
even if the person gving consent does not recite the tdismanic phrase  “You have my

permission to search.”

The implied consent exception is undoubtedly a rational and practica rule to be
applied when the police are summoned by the owner or occupier of a dwelling and told that a
caime has occurred in hisher dweling. Indeed, “‘[o]ne can hardly expect the police to get a
search warrant for a house or building when the owner is obviously cooperative and gives every
appearance of beng the vidim, rather than the perpetrator, of a crime’” State v. Koedatich,
548 A.2d 939, 958 (N.J. 1988) (quoting Seigler v. State, 277 A.2d 662, 667 (Dd. 1971)),
vacated in part on other grounds by Seigler v. Delaware, 408 U.S. 939, 92 S. Ct. 2872, 33

L.Ed.2d 760 (1972). It was correctly observed in Thompson v. State, that
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When the owner or occupart of the premises permits the police
to make a search without a warrant a a time when the occupant is
not even suspected of complicity in the crime, the police are
luled into a sense of security, and [therefore] the occupant
[can]not later object if the search led to the discovery of evidence
which ultimatdy resulted in his being charged with complicity in
the crime.

384 N.W.2d 461, 463-464 (Minn. 1986).2

The appdlate court in Brown v. Texas, 856 SW.2d 177 (Tex. Crim. App. 1993),
aso addressed the issue of implied consent to search in the context of the police responding
to a cal for help from a homeowner. In Brown, the defendant cdled the police and informed

them that he had found his wife dead in their garage. The defendant aso reported that his wife

8We redize that the emergency exception to the warrant requirement permits entry and
a limited search. See Michigan v. Tyler, 436 U.S. 499, 509-510, 98 S. Ct. 2413 1942, 1950-
1951, 56 L. Ed. 2d 486 (1978) (“The need to protect or preserve life or avoid serious injury
is judification for what would be otherwise illegd absent an exigency or emergency.”). This
Court adopted the emergency exception in Sate v. Cecil, 173 W. Va 27, 311 SE.2d 144
(1983), in which we held that the emergency doctrine permitted

[a limited, warrantless search or entry of an area by police
officers where (1) there is an immediate need for their assistance
in the protection of human life, (2) the search or entry by the
officers is motivated by an emergency, rather than by an intent to
arest or secure evidence, and (3) there is a reasonable
connection between the emergency and the areain question.

173 W. Va a 32, 311 SE.2d a 149. In the ingtant case, the emergency exception was not
relied upon by the trid judge. The scope of the search conducted by the police in this case,
under the implied consent exception, was greater than what would be permitted under the

emergency exception.
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was robbed because her purse was missing. When the police arived they spoke briefly with
the defendant before placing him in a patrol car to cdm down. The police then proceeded to
search the home. At some point the police took the defendant to police headquarters for a
forma statement. The defendant was not a suspect when he was taken to police headquarters.
However, during the course of the interview with the defendant, the police suspected he
committed the crime due to incondgtencies in his story. The defendant was read his Miranda

rights and told that he was a suspect.

The defendant in Brown was eventudly tried and convicted of murdering his
wife. One of the issues the defendant raised on appeal was that certain evidence admitted at
trid should have been suppressed, because it was obtained from his home without a search
warrant or consent. The appellate court noted that the “search of the home was without warrant
or the expressed consent of [the defendant]. In fact, no officers ever approached [the defendant]
about consent to search.” Brown, 856 SW.2d a 179. The opinion examined cases in other
jurisdictions that had approved of upholding warrantless searches, based upon implied consent
that was derived from conduct or actions by defendants. After reviewing those authorities,
Brown found that in spite of the lack of a warrant or express consent, the search was lawfully
made based upon the implied consent to search given by the conduct of the defendant. In
dfirming the conviction, the Brown opinion adopted the following guiddines for the implied
consent exception to the warrant requirement:

We will now adopt the reasoning employed by our sgter
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States. We therefore hold that when a crime is reported to the
police by an individud who owns or controls the premises to
which the police are summoned, and that individual ether states
or suggests that it was committed by a third person, he or she
impliatly consents to a search of the premises reasonably related
to the routine invedtigation of the offense and the identification
of the perpetrator. As long as the individua is not a suspect in the
case or does nothing to revoke his consent, the police may search
the premises for these purposes, and evidence obtained thereby
is admissble. This implied consent is vdid only for the initid
investigation conducted at the scene and does not carry over to
future vigts to the scene.

Brown, 856 S.W.2d at 182. Accord Sate v. Fleischman, 754 P.2d 340, 344 (Ariz. 1988).

Mr. Hippo suggests that the decison in Thompson v. Louisiana, 469 U.S. 17,
105 S. Ct. 409, 83 L. Ed. 2d 246 (1984), bars application of the implied consent exception to
his case, because the tria court found that he had a lower expectation of privacy when he
summoned the policee.  We do not believe Thompson prohibits application of the implied

consent exception to this case.

In Thompson the defendant shot her husband and attempted suicide by taking an
overdose of drugs. However, the defendant changed her mind about wanting to die and called
her daughter for help. The defendant’s daughter summoned the police to the defendant’s house,
and told the police that the defendant had shot her husband and then attempted suicide. The
police found the defendant unconscious and had her taken to a hospitad. About thirty-five

minutes later, homicide detectives arrived at the scene and conducted a two-hour warrantless
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search of every room in the house. The defendant made a pretria motion to suppress all
evidence obtained during the search.  After initidly denying the motion, the trid court
subsequently granted it in part. On apped by the prosecutor, the state supreme court ruled that
dl evidence was admissble, in part, because the defendant had a lower expectation of privacy

when she cdled her daughter for help. The United States Supreme Court disagreed.

In its decison in Thompson, the United States Supreme Court reasoned that the
defendant’'s cdl to her daughter for assstance, which resulted in the daughter’s cal to the
police, did not serve to diminish the defendant’s expectation of privacy.® However, Thompson
limited the issue of diminished expectation of privecy to evidence that was not in plan view
when the police arrived. Thompson aso found that a diminished expectation of privacy may
exist when the police reasonably believe a person is in need of immediate help, and they make

asearch for other victims or a suspect.

As Mr. Flippo correctly notes, Thompson cdealy holds that when a third party
summons help a the dwelling of another who is injured, the injured party’s expectation of
privacy is not lowered because of the rendition of assstance. However, this holding in
Thompson has no gpplication to the implied consent exception under the facts of this case, for

four reasons. First, the United States Supreme Court expressy declined to address the generd

9The case was reversed and remanded.
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issue of consent in Thompson, because the State courts had not addressed that specific issue.
Second, Thompson is factudly diginguisheble insofar as the defendant in that case did not
make an emergency cdl for help to authorities. Here, Mr. Hippo did, in fact, make a 911 cdl
for emergency assstance. Third, when the police arrived a the crime scene in Thompson, they
knew that the defendant had killed her husband. In the indant case, the police initidly viewed
Mr. Hippo as a vidim of a crime. Fourth, it would be illogical to conclude that a person’s
implied consent to search does not lower hisher expectation of privacy. The very essence of
the implied consent to search exception, like the express consent exception, is the voluntary
diminution of a person’s expectation of privacy. That is, implied consent given by a person
who summons the police for hep means that the person relinquishes hisher conditutionaly
protected right to privacy, to the extent necessary for the police to effectively respond to facts
presented by the cdl for help. See Sate v. Pearson-Anderson, 41 P.3d 275, 279 (Idaho
2002) (“[W]e cannot ignore the fact that by meking the 911 cdl, Pearson-Anderson herself
dminished her reasonable expectation of privacy within her home by summoning police
officers to the premises with an implied representation that an emergency was occurring.”).
To adopt the line of reasoning now postured by Mr. Flippo, would render the implied consent

exception a hollow and unenforcesble exception to the warant reguirement.’® Thompson did

%We dso note tha the decision in Mincey v. Arizona, 437 U.S. 385, 98 S. Ct. 2408,

57 L. Ed. 2d 290 (1978), does not preclude application of the implied consent exception to

a search warrant. Mincey involved a police drug raid a the defendant’s gpartment. The police

forced thar way into the gpartment and a gun batle ensued. One police officer was killed.

After the police arested the defendant, a four day warrantless search of the defendant’s
(continued...)
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not so hold, nor will we. See Alford v. State 724 SW.2d 151, 153 (Ark. 1987) (finding
implied consent and diginguishing Thompson); Brown, 856 SW.2d a 180 (same); McNair

v. Commonwealth, 521 S.E.2d 303, 307 (Va. Ct. App. 1999) (same).

Based upon the foregoing authorities, we have little hestancy in concluding thet
the implied consent exception to the warrant requirement, when properly invoked, does not

offend federd or state conditutiond guarantees agangt unreasonable searches and seizures.

19(....continued)
gpartment took place. Eventually the defendant was prosecuted and convicted of murder and
other charges. On apped the defendant argued that evidence seized during the four day search
should have been suppressed.  The Arizona supreme court disagreed and found that a
warrantless search of a homicide scene was conditutiondly permitted. The United States
Supreme Court disagreed.

Mincey hdd that there is no murder scene exception to the Fourth Amendment
warrant requirement. The opinion noted that when the police come upon a homicide scene,
they may make a warrantless search of the area for victims or suspects, and may seize evidence
that is in plan view. However, it was said that “a four-day search that included opening dresser
drawers and ripping up carpets can hardly be ratondized in teerms of the legitimate concerns
that judify an emergency search.” Mincey, 437 U.S. at 393, 98 S. Ct. a 2414. See also Ladd,
210 W. Va a 433, 557 SE.2d at 840 (“There is no ‘murder scene’ exception to the Fourth
Amendment.”) (citations omitted). The holding in Mincey does not preclude application of an
implied consent exception to the Fourth Amendment. The issue of implied consent was not
rlevant to the case. In Mincey, there was no question that the police did not have express or
implied consent to search. The police forced their way into the resdence. Moreover, the
police were not responding to an emergency call by the occupant of the apartment. In the case
sub judice, the police entered Mr. Hippo's cabin after he cdled for police assistance and
reported that he and his wife were attacked by an intruder. Consequently, Mincey is not
controlling on the issue of implied consent to search. See State v. Fleischman, 754 P.2d 340
(Ariz. 1988) (finding implied consent after didinguishing Mincey); Alford v. State, 724
SW.2d 151 (Ark. 1987) (same); People v. Justin, 189 Ca. Rptr. 662 (1983) (same); State
v. Brady, 585 So. 2d 524 (Ind. 1991) (same); Thompson v. Sate, 384 N.W.2d 461 (Minn.
1986) (same); Brown v. Texas, 856 SW.2d 177 (Tex. Crim. App. 1993) (same).
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Therefore, we hold that when a person summons the police to a dwelling he/she owns,
possesses, or controls, and that person states that a aime was committed againg him/her or
others by a third person a the premises, he/she impliatly consents to a search of the premises
reesonably related to the routine investigation of the offense and the identification of the
perpetrator, absent a contrary limitation imposed by the person summoning the police!* As
long as the person summoning the police is not a suspect in the case or does not affirmatively
revoke higher implied consent, the police may search the premises without a warrant for the
purposes of invedigaing the reported offense and identifying the perpetrator, and evidence
obtained thereby is admissble. If the person affirmatively revokes higher implied consent or
becomes a suspect during the invedtigation, the police mus stop the search and obtan a
warrant for the purpose of continuing the search.

The implied consent exception is vdid only for the initid invedigation conducted at the scene,

and does not extend to future visits to the scene '?

"We do not bdieve it is wise to set out exact parameters for the scope of an implied
consent search. See State v. Fleischman, 754 P.2d 340, 344 (Ariz. 1988) (discussing scope
of implied consent search); People v. Rodgers, 421 N.E.2d 203, 205 (lll. Ct. App 1981)
(same). Rather, this issue must be resolved based upon al the facts in a paticular case.  See
United States v. Wesela, 223 F.3d 656, 661 (7th Cir. 2000) (“To determine whether a search
was within the boundaries of consent is determined according to the ‘totdity of dl the
circumgtances”” Quoting United States v. Torres, 32 F.3d 225, 230-31 (7th Cir.1994)). Our
resolution of the matter presently before this Court does not require us to determine whether
the police exceeded the reasonable scope of implied consent. See Cupp v. Murphy, 412 U.S.
291, 295, 93 S. Ct. 2000, 2003, 36 L. Ed. 2d 900 (1973) (“[T]he scope of the warrantless
search mugt be commensurate with the rationde that excepts the search from the warrant
requirement.”).

21t is not practical to attempt to establish a bright line as to when an initid investigation
(continued...)
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Applying the above principles to the facts in the indant case dealy establishes
that the police had implied consent to search the cabin during their initid response to Mr.
Hippo's cal for help. The record shows that a around 2:30 am. on the morning of April 30,
1996, Mr. Hippo made an emergency 911 telephone cdl to report that an intruder entered a
cabin he rented and assaulted him and his wife. The following exchange occurred between Mr.
Hippo and the 911 operator:

911 Operator: May | help you?

Mr. Hippo: | need help bad.

911 Operator: What's wrong?
Mr. Hippo: I’'m hurt bad and my wife's hurt bad.

911 Operator: Did you wreck?
Mr. Hippo: No. I’'min my cabin and somebody hurt me,
911 Operator: Somebody hurt you in your cabin?

Mr. Hippo: Yes. And my wife won't wake up and | don't know
what to do.

911 Operator: Calm down. Okay? | need to know exactly where
you're a to send an ambulance. Okay?

Mr. Hippo: I’'m in the road up here. I'm at--I'm a a place that

12(_..continued)
ends and a subsequent invedtigetion begins. This issue must be determined on a case-by-case
bass when it is rdlevant. In the case sub judice, our resolution of the lanvfulness of the seizure
of the photographs, does not require that we determine whether the photographs were seized
during the initid investigation or a subsequent investigation.

24



says, “Office” Office. | seean officesgn.

911 Operator: | need to know exactly how did you get hurt,
honey? | need you to cam down and tel methis.

Mr. Hippo: He hit mewith alog.

911 Operator: Somebody hit you with alog?
Mr. Flippo: Yes.

911 Operator: Hold on.

Mr. Flippo: 1 think they cut me, too.

911 Operator: Were dispatching the police and I've got an
ambulance enroute. Okay?

Mr. Hippo: Okay. I'll watch for them.

911 Operator: . . . Where is your wife at? Do you know exactly
where she’s at?

Mr. Hippo: She'sat my cabin.
911 Operator: Okay. What cabin are you in? Do you know?
Mr. Flippo: 13. 13. I'm at the--I’'m at the office.

911 Operator: Okay. You're a the office. But is your wife in
Cabin 13?

Mr. Fippo: Yes.
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Mr. Hippo: |ssomebody coming to help me?

911 Operator: Yes, honey. I've got two ambulances coming and
I’ve got a police officer coming. Okay?

Mr. Flippo: Okay.

911 Operator: | want you to stay on the line with me until they
et there, though can you hold on for a minute?

Mr. Flippo: Okay.

At about 2:40 am., Deputy Bryant arrived at the park and found Mr. Flippo near
a teephone booth. During the trid, Deputy Bryant gave the following account of what
transpired when heinitidly arrived:®

Prosecutor: And when you got the cdl, what was the information
that was relayed to you that caused you to go to Babcock?

Deputy Bryant: The origind information was kind of confused.
It was an individud had been assaulted or something of that
matter, and they was unsure how many individuds that was there.

Prosecutor: And tell us what you observed when you pulled onto
the--pulled into Babcock?

Deputy Bryant: . . . When | arived, an individuad was dtting in a
char talking on the tdephone. He was dressed only in white
underwear. . . .

BDeputy Bryant did not testify at the suppression hearing.
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Prosecutor:  All right. The--did you—-at that time did you note
any injuries or anything unusud about this person you saw on the
steps there?

Deputy Bryant: | seen no vishble injuries of the subject, on
himsdf. His underwear was torn on the right-hand side, and he
appeared to have blood on the material, and also it looked like a
red substance, which | thought was blood, on hisright leg.

Prosecutor: Okay. Tell us what conversation you had with him
there at the office.

Deputy Bryant: When | origindly approached the individud, he
said, “please don’'t hurt me. Don't hurt me.” | advised him who |
was, told him that | was not going to hurt him. . . .

Prosecutor:  All right. And then did--tell us what happened then.

Deputy Bryant: The individud then got in the vehicle with me. |
placed him in the front seat next to me. | asked him what his
name was. He advised me. | asked him different questions, trying
to gt hm to cadm down a little bit, because he was a little bit
hydericd, trying to find out exactly what type of dtuation | was
going into, because | dill wasn't aware.

| asked him if his-how od his wife was, just different questions,

trying to get him to cam down, wha type of vehicle he had
arived in, and just genera questions.

Prosecutor: You asked him about his vehicle. Did he advise you
asto what kind of vehicle he had?

Deputy Bryant: He advised me that it was a green Cadillac that he
was driving that evening.

Prosecutor: Did he indicate it was «ill there, or that it was
missng?

Deputy Bryant: He told me that the vehicle had been stolen from
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hm. At that time | advised other officers to start looking for this
vehicle on Route 60 and Route 41.

Prosecutor:  Where did--where did Mr. Hippo direct you to go
that morning?

Deputy Bryant: He advised me that he was staying in Cabin No.
13. It was down from the gris mill, the old mill that dts there
aong the stream in Babcock.

Prosecutor: Tell us what you did when you arived there on the
scene?

Deputy Bryant: When | arrived at the scene, | asked Mr. Flippo if
that was the cabin he was staying a. He responded it was.

| asked Mr. Flippo to reman seated in my vehide while | went
down and checked on the wdfare of the femdle that was dill--
supposed to ill be indde the cabin.

Prosecutor:  All right. Go ahead and tell us what you did once
you entered the cabin.

Deputy Bryant: . . . | looked around, made sure no one was around
that bed hiding from me. | then looked down on the main floor,
usng my flashlight, and that's when | observed the body of a
femde up againgt the wall on the back side of the bed.

Prosecutor: What did you then do?
Deputy Bryant: | then came back down the stairway, again looking

to make sure there was no one else in the residence there except
for her, exited, went back out.
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As | darted back up the steps, Mr. Fippo met me. He was
coming down the steps. He asked me a that time, said, “Did she
wake up?’ | advised him, no, she did not.

| got hm by his arm and took him back up to my cruiser, put him

back in my cruiser and asked him to stay in the vehicle. About that
time paramedics arrived on the scene.

The conversation Mr. Hippo had with the 911 operator and the uncontradicted
tetimony of Deputy Bryant, establish that Mr. Hippo led authorities to believe that he and his
wife were victims of an assault by a third party a their cabin and that someone had stolen their
vehicde. Deputy Bryant's testimony edablished that he viewed Mr. Hippo initidly as the
vidim of an assault and autotheft. Deputy Bryant dlowed Mr. Hippo to ride in the front seat

of the patrol car, and derted other officers to be on the lookout for Mr. Hippo's stolen car.

The record is clear in showing that when Deputy Bryant went into the cabin he
had no search warrant. Also, there was no evidence that Mr. Hippo expresdy consented to the
deputy going ingde the cabin. Nor was there any evidence that Mr. Flippo expresdy prohibited
the deputy from entering the cabin. In viewing dl the evidence surrounding Deputy Bryant's
entry into the cabin, we are compelled to conclude that Mr. Hippo impliedly consented to the

entry and search of the cabin.** We further find that from the totdity of dl the circumstances,

“We are not concerned that the implied consent was given to Deputy Bryant, but that
other officers later responded to the scene. As dated by another court, “[w]e know of no
decison and no logicd basis for holding that a lanvful entry is limited to a gngle officer, nor

(continued...)
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Mr. Hippo's implied consent was voluntary and not the product of duress or coercion by

Deputy Bryant.

2. Revoking implied consent to search. Our anaysis does not end after
having determined that the police had implied consent from Mr. Hippo to enter and search the
cabin.  Next, we must determine whether the photographs were lawfully seized. Mr. Hippo
contends that, even if he intidly gave implied consent to enter and search the cabin, he
expressly revoked that consent when he invoked his right to lega counsd. We need not
determine whether Mr. Hippo's request for counsd revoked his implied consent to search the
cabin. See United States v. Akins, 995 F. Supp. 797, 807 (M.D. Tenn. 1998) (“Akins invoked
his Ffth Amendment right to counsd by dating that he would refuse to answer any more
questions without the presence of his atorney. At that point, Akins effectively withdrew his
consent to speak with the officers, and by extension, his consent to be searched. Any further
intruson into his person or property thus has to be justified independently.”). In view of the
guiddines we have adopted for the implied consent exception, we find that the revocation of
Mr. Flippo's implied consent occurred when the police firsd concluded that he was a suspect

in the death of his wife. To thoroughly address this issue requires a time line of relevant

14(...continued)
ay rue that prohibits one officer, legiimady on the premises, from beng joined by a
auffident number of his felow officers, or his superior officers, to take charge and to perform
the police functions which are then immediately justified and required.” Wooten v. State, 398
So. 2d 963, 967 (Fla. App. 1981).
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events.

Shortly after the paramedics arrived at the cabin, Mr. Hippo was taken to a loca
hospitd. Mr. Flippo arived at the hospital around 3:45 am. There was no evidence that Mr.
Hippo requested the police stop searching insde the cabin before he was transported to the
hospitd.  Mr. Hippo remained a the hospitd for severd hours before being released and taken

to police headquarters to give a statement.

Around 7:26 am., Mr. Hippo arived a police headquarters to give a formal
statement of what occurred at the cabin. At approximately 10:33 am., the police informed Mr.
Flippo that he was a suspect.’® At this point in time, under our holding, the police were
required to stop searching the cabin and obtain a search warrant. Unfortunately, the record
indicates that the police continued ther search without a warrant after concluding that Mr.
Hippo was a suspect. The search continued until around 9:43 p.m. The United States Supreme
Court has made crystd clear that “a warrantless search must be ‘drictly circumscribed by the
[circumstances] which judtify its initigion].]” Mincey v. Arizona, 437 U.S. 385, 393, 98 S.
Ct. 2408, 2413, 57 L. Ed. 2d 290 (1978) (quoting Terry v. Ohio, 392 U.S. 1, 25-26, 88 S. Ct.
1868, 1882, 20 L. Ed. 2d 889 (1968)). That is, there is “no reason why, smply because some

interference with an individud’'s privacy . . . has lawfully taken place, further intrusons should

The police read Mr. Hippo his Miranda rights. Approximatdy, 25 minutes later he
invoked hisright to counsd.
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automdicdly be dlowed despite the absence of a warant that the Fourth Amendment would
otherwise require” Chimel v. California, 395 U.S. 752, 766 n.12, 89 S. Ct. 2034, 2042 n.12,
23 L. Ed. 2d 685 (1969). Under this standard, we are precluded from placing the burden on
Mr. Hippo to have expressly informed the police that there was no longer an implied consent
to search the cabin once he was advised that he had become a suspect in the death of his wife.
This is a burden that the State must acknowledge and undertake by sua sponte terminating the

search and seeking a search warrant.'6

While we have concluded that Mr. Hippo's implied consent to search was
revoked a approximatdy 10:33 am., the record is less clear as to exactly when the police
discovered the photographs. Obvioudy, “[nJo cdam can be made that items sezed in the
course of a consent search . . . must be [suppressed] when consent is revoked. Such a rule
would lead to the implausble result that incimingting evidence seized in the course of a
consent search could be retrieved by a revocation of consent.” Jones v. Berry, 722 F.2d 443,
449 n.9 (9th Cir. 1983). See United States v. Grissom, 825 F. Supp. 949, 953 (D.Kan. 1993)

(“The court concludes further that if defendant later revoked that consent . . . that that

®We find this burden to be analogous to the burden the State has of stopping an
interrogation of a suspect when he/she requests counsd, even though the suspect never
expresdy dtates that he/she no longer wishes to talk. See Minnick v. Missssippi, 498 U.S.
146, 147, 111 S. Ct. 486, 488, 112 L. Ed. 2d 489 (1990) (“[T]he police must terminate
interrogation of an accused in custody if the accused requests the asssance of counsd.”
Citing Miranda v. Arizona, 384 U.S. 436, 474, 86 S. Ct. 1602, 1627, 16 L. Ed. 2d 694
(1966)).
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revocation was too late in that it occurred after the agents had dready seized the stolen

items”).

Mr. Hippo contends that the photographs were seized a 7:44 p.m., roughly nine
hours after he was informed that he was a suspect.” The State contends that the photographs
were saized a or before 12:04 p.m., less than two hours after Mr. Hippo was informed that he
was a suspect. In “reviewing the record in the light most favorable to the prosecution,” State
v. Guthrie, 194 W. Va 657, 667, 461 S.E.2d 163, 173 (1995), we will examine the issue of
when the State seized the photographs, based upon the State€'s assertion that the seizure

occurred at or before 12:04 p.m.

At some point after Mr. Flippo was informed that he was a suspect, he requested
medication and dothing that were at the cabin. Based upon the investigaive log notes of
Detective Burke, who was & the crime scene, some medication was found in the briefcase at
aound 12.04 pm. The medication and clothing were taken to Mr. Hippo a police
headquarters. The State takes the podtion that, assuming Mr. Hippo's implied consent to
search was revoked, he later expressly consented to the cabin being searched for clothing and

medication. We do not disagree with the State that subsequent to the revocation of Mr.

YMr. Flippo based his seizure time on the log entry of Detective Burke, which indicated
that the briefcase was given an identification number a 7:44 p.m. This log entry does not
disclose anything about when the photographs were seized.
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Hippo's implied consent, he granted express consent to search the cabin for his medication
and dothing. We adso agree with the State that Detective Burke's log entry indicates that at
or before 12:04 medication was retrieved from the briefcase. However, we disagree with the
State that it has carried its burden of showing that the photographs were seized, either during

the implied consent search or during the limited express consent search.

Although Detective Burke composed a detailled 33 page log entry setting out the
time in which evidence was seized or located, the log entry faled to show specificdly when
the police seized or located the photographs. We cannot presume that the photographs were
uncovered during the search for medication or prior to the time Mr. Flippo was viewed as a
suspect. Such a presumption would ditill the State's burden to “prove by a preponderance of
evidence that the [seizure] was legd.” Syllabus, in pat, State v. Hacker, 158 W. Va. 182, 209
SE2d 569 (1974). Consequently, we find that the trid court erroneoudy held that the
photographs were admissble under the implied consent exception to the warrant

requirement.®

8The photographs were contained in two envelopes indde the briefcase.  There is no
contention that the plain view doctrine permitted the seizure. See Syl. pt. 3, State v. Julius,
185 W. Va 422, 408 SE.2d 1 (1991) (“The essential predicates of a plain view warrantless
saizure are (1) that the officer did not violate the Fourth Amendment in ariving a the place
from which the incriminating evidence could be viewed; (2) that the item was in plain view and
its incriminating character was dso immediately apparent; and (3) that not only was the officer
lanfully located in a place from which the object could be plainly seen, but the officer aso had
a lanvful right of access to the object itself.”). See also, Horton v. California, 496 U.S. 128,
136-37, 110 S. Ct. 2301, 2307-08, 110 L. Ed. 2d 112 (1990).
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B. Inevitable Discovery Rule
As an dtendaive bass for admitting the photographs depicting Mr. Boggess
undressing, the circuit court held that the “photographs were clearly admissible under the
ultimate or inevitable discovery exception to the exclusonary rule” Mr. Hippo contends that
the inevitable discovery rule was not applicable®® For the following reasons, we agree with

Mr. Hippo.

The inevitable discovery rule was first recognized by this Court in syllabus point
2 of State v. Hawkins, 167 W. Va. 473, 280 S.E.2d 222 (1981), wherein we held:

There are three genedly recognized exceptions to the
exclusonary rule (1) where evidence sought to be introduced has
an independent source, (2) where the evidence would inevitably
have been discovered, and (3) where the connection between
uncondiitutional police conduct and the discovery of the evidence
is 0 dtenuated as to remove any taint of the origind illegdlity.

More specificaly, we have previoudy recognized, and now hold that under the inevitable

discovery rule, unlanfully obtained evidence is not subject to the exclusionary rue® if it is

PNeither the dircuit court, nor the State have contended that the “independent source
rule’ is gpplicable to the facts of this case. See Ladd, 210 W. Va at 433, 557 SEE.2d at 840
(“[T]he independent source rule is generdly utilized to preserve the admissbility of evidence
seized pursuant to a search warrant when it is alleged that the probable cause supporting the
warrant was based on information acquired during a previous illegd search.”); Syl. pt. 4, Sate
v. Aldridge, 172 W. Va 218, 304 SE.2d 671 (1983) (“The exclusonary rule has no
goplication when the State learns from an independent source about the evidence sought to be
suppressed.”).

2“When evidence is obtained in violdion of the Fourth Amendment, the judiddly
(continued...)
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shown “that the evidence would have been discovered pursuant to a properly executed search

warrant.” Satev. Ladd, 210 W. Va. 413, 434, 557 S.E.2d 820, 841 (2001).%*

Although the inevitable discovery rue has been a pat of West Virginia
jurisprudence for over 20 years, there has been only one occasion that we have been cdled
upon to determine whether the rule actualy applied under a given set of facts. See State v.
Hlavacek, 185 W. Va 371, 379, 407 SE.2d 375, 383 (1991) (inevitable discovery rule did
not judify sazure of drugs). See also, Ladd, 210 W. Va a 434, 557 S.E.2d at 841
(remanding inevitable discovery rule issue to trid court). As a result of the limited
opportunity we have had to examine the inevitable discovery rule, we have not developed any

guiddlines for the application of the rule. We will take this opportunity to do s0.%2

20(..continued)
developed exclusonary rule usudly precludes its use in a crimind proceeding agang the
vidim of the illegal search and seizure.” Illinois v. Krull, 480 U.S. 340, 347, 107 S. Ct. 1160,
1165, 94 L. Ed. 2d 364 (1987). See lllinois v. Rodriguez, 497 U.S. 177, 183, 110 S. Ct.
2793, 2799, 111 L. Ed. 2d 148 (1990) (Under the exclusonary rule “no evidence seized in
violaion of the Fourth Amendment [can] be introduced at [a defendant’s| trid unless he
consents.”).

21Subsequent to our decision in Hawkins, the United States Supreme Court approved
of the inevitable discovery rule in Nix v. Williams 467 U.S. 431, 104 S. Ct. 2501, 81 L. Ed. 2d
377 (1984). Nix hdd tha when evidence “would inevitably have been discovered without
reference to the police error or misconduct . . . the evidence is admissble” Nix, 467 U.S. at
448, 104 S. Ct. at 2511.

2\\e note at the outset that, for the purposes of andyss, courts have made a distinction
between the type of evidence sought to be admitted under the inevitable discovery rule. The
evidence may either be “secondary” (also called “derivative’) or “primary.” Secondary evidence
is uadly seized as a result of the police unlanvfully questioning a suspect and the suspect

(continued...)
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It has been suggested that “[ijn carving out the ‘inevitable discovery’ exception
. .. courts mug use a surgeon’s scalpel and not a meet axe” 5 Wayne R. LaFave, Search and
Seizure, 8§ 11.4(a), p. 244 (1996). A review of judicid opinions reved that federd and dtate
courts have used a “scdpd” and a “meat axe’ in caving out guidelines for the inevitable
discovery rule. That is, there is a split of authority among federal and Sate courts on the

requirements for establishing the inevitable discovery rule?

A minority of federd and State courts take the podtion that the parameters of

the inevitable discovery rue should not be so broad as to legtimize an unlavful sezure of

22( . .continued)

informs the police where the evidence is located. In this Stuation, the police may not actudly
need a search warrant to obtan the evidence from its location. Consequently, the unlawful
conduct would be in questioning the suspect, not the actua seizure of the evidence. Primary
evidence is evidence that is actudly seized from a location that required a search warrant for
the evidence to be saized. In this Stuation no unlawful conduct led the police to the location
of the evidence. Courts generdly apply the inevitable discovery rule to both types of evidence.

See People v. Burola, 848 P.2d 958, 961 (Colo. 1993) (“While the inevitable discovery
exception has been applied most frequently to secondary evidence, there is no logica reason
not to apply the exception to primary evidence.”). But see, People v. James, 684 N.Y.S.2d
112, 113 (1998) (“[T]he ineviteble [discovery] exception gpplies only to secondary evidence
and does not judify admisson of the very evidence that was obtaned as the immediae
consequence of the illegal police conduct.”). We have discerned no congitutiona reason
agang goplying the inevitable discovery rule to both types of evidence. In the instant case, the
photographs seized are primary evidence because they were not obtained as a result of any
unlawful questioning of Mr. Hippo.

Z0nly two jurisdictions appear to have expresdy refused to recognize the inevitable
discovery rule. See Ammons v. State, 770 N.E.2d 927, 935 (Ind. Ct. App. 2002); Henderson
v. State, 82 SW.3d 750, 753 (Tex. Ct. App. 2002). Additionaly, we have found only three
states, South Caroling, Vermont, and Wyoming, that appear never to have directly addressed
the issue of the inevitable discovery rule.
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evidence, merdy because the police subsequently obtained, or could have obtained, a search
warant that would have led to the ultimate seizure of that evidence. See United States v.
Conner, 127 F.3d 663, 667 (8th Cir. 1997); United Sates v. Cabassa, 62 F.3d 470, 473 (2d
Cir. 1995); United Sates v. Sx Hundred Thirty-Nine Thousand Five Hundred and
Fifty-Eight Dallars, 955 F.2d 712, 720-721 (D.C. Cir. 1992); United States v. Lamas, 930
F.2d 1099, 1101 (5th Cir. 1991); United Sates v. Terzado-Madruga, 897 F.2d 1099, 1114
(11th Cir.1990); People v. Diaz, 53 P.3d 1171, 1176 (Colo. 2002); State v. Anderson, 787
A.2d 601, 606 (Conn. App. Ct. 2001); State v. Harris, 642 A.2d 1242, 1251 (Del. 1993);
Taylor v. State, 553 S.E.2d 598, 604 (Ga. 2001); People v. Perez, 630 N.E.2d 158, 162 (lII.
App. Ct. 1994); In Interest of J.D.F., 553 N.W.2d 585, 590-591 (lowa 1996); Sate v.
McKessor, 785 P.2d 1332, 1337 (Kan. 1990); State v. Hatton, 389 N.W.2d 229, 234 (Minn.
Ct. App. 1986); White v. State, 735 So. 2d 221, 223 (Miss. 1999); State v. Lashley, 803 A.2d
139, 142 (N.J. 2002); State v. Romero, 28 P.3d 1120, 1122 (N.M. Ct. App. 2001); Harjo v.
State, 882 P.2d 1067, 1073 (Okla. Crim. App. 1994); Commonwealth v. Wideman, 385 A.2d
1334, 1336 (Pa. 1978); State v. Trepanier, 600 A.2d 1311, 1319 (R.I. 1991); Sate v. Ball,
651 N.W.2d 710, 716 (S.D. 2002); Wilkins v. Commonwealth, 559 S.E.2d 395, 400 (Va. Ct.
App. 2002); State v. Lopez, 559 N.W.2d 264, 269 (Wis. 1996). This point was addressed in
United States v. Satterfield, 743 F.2d 827 (11th Cir. 1984), wherein the Eleventh Circuit
Stated:
The Government cannot later intiste a lawful avenue of

obtaining the evidence and then dam that it should be admitted
because its discovery was inevitable. . . . [A] valid search warrant
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nearly always can be obtained after the search has occurred, a
contrary holding would practicdly destroy the requirement that
a warrant for the search of a home be obtained before the search
takes place.

Satterfield, 743 F.2d at 846. The minority of courts that follow Satterfield’s narrow scope
for the inevitable discovery rule utilize the following test for establishing the rule:
To succeed under the inevitable-discovery exception to the

exclusonary rule, the government must prove by a preponderance

of the evidence: (1) that there was a reasonable probability that

the evidence would have been discovered by lavful means in the

absence of police misconduct, and (2) that the government was

activdy pursuing a subgtantid, dternative line of invedtigation a

the time of the condtitutiond violation.?*
United States v. Conner, 127 F.3d 663, 667 (8th Cir. 1997). Thus, under the minority view,
the police mugt have been attempting other lawful means of acquiring the evidence a the time

they engaged in conduct that led to the unlawful seizure of the evidence.

A mgority of federa and state courts apply a broad scope for the inevitable
discovery rule, by not requiring the police to have initiated lawvful means to acquire evidence

prior to its seizure. See United States v. Scott, 270 F.3d 30, 42-43 (1st Cir. 2001); United

2For a digntly different version of the test see Walls v. Commonwealth, 347 SE.2d
175, 185 (Va. Ct. App. 1986) (“[A]pplication of the inevitable discovery exception requires
that the prosecution show: (1) a reasonable probability that the evidence in question would have
been discovered by lawful means but for the police misconduct, (2) that the leads making the
discovery inevitable were possessed by the police a the time of the misconduct, and (3) that
the police dso prior to the misconduct were activdy pursuing the dterndive line of
investigation.”).
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Sates v. Railly, 224 F.3d 986, 994 (9th Cir. 2000); United States v. Ford, 184 F.3d 566, 577
(6th Cir. 1999); United States v. Allen, 159 F.3d 832, 841 (4th Cir. 1998); United Sates v.
Vasquez De Reyes, 149 F.3d 192, 195 (3d Cir. 1998); United States v. Larsen, 127 F.3d 984,
987 (10th Cir. 1997); United Sates v. Gravens, 129 F.3d 974, 979-980 (7th Cir. 1997);
Jones v. State, 615 So. 2d 1293, 1295 (Ala. Crim. App. 1993); Smith v. State, 992 P.2d 605,
608 (Alaska Ct. App. 1999); Miller v. State, 27 SW.3d 427, 432 (Ark. 2000); State v. Paxton,
925 P.2d 721, 725 (Ariz. Ct. App. 1996); People v. Carpenter, 90 Cd. Rptr. 2d 607, 623
(2000); Craig v. State, 510 So. 2d 857, 862-63 (Fla. 1987); State v. Lopez, 896 P.2d 889,
907 (Haw. 1995); Statev. Cook, 677 P.2d 522, 530 (Idaho 1984); Hughes v. Commonwealth,
No. 2000 - SC - 0156-MR, 2002 WL 1940785, 2002 Ky. Lexis 163 (Ky. Aug. 22, 2002);
State v. Clark, 499 So. 2d 332, 336 (La. Ct. App. 1986); Commonwealth v. Balicki, 762
N.E.2d 290, 303 (Mass. 2002); Sate v. St. Yves, 751 A.2d 1018, 1023 (Me. 2000); Oken v.
State, 612 A.2d 258, 271 (Md. 1992); People v. Brzezinski, 622 N.W.2d 528, 532 (Mich. Ct.
App. 2001); State v. Jackson, 756 S.W.2d 620, 622 (Mo. Ct. App. 1988); Sate v.
Soukharith, 570 N.W.2d 344, 358 (Neb. 1997); Proferes v. State, 13 P.3d 955, 958 (Nev.
2000); State v. Holler, 459 A.2d 1143, 1146 (N.H. 1983); People v. Turriago, 659 N.Y.S.2d
183, 188 (1997); State v. Garner, 417 SE.2d 502, 508 (N.C. 1992); Sate v. Johnson, 531
N.W.2d 275, 280 (N.D. 1995); State v. Perkins, 480 N.E.2d 763, 766-767 (Ohio 1985); State
v. Walker, 47 P.3d 65, 68 (Or. Ct. App. 2002); Sate v. Coury, 657 SW.2d 777, 780 (Tenn.
1983); Sate v. Topanotes, 14 P.3d 695, 697 (Utah Ct. App. 2000); State v. Thompson, 51

P.3d 143, 151 (Wash. Ct. App. 2002). These courts hold that “[i]t is the government’s burden
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to show that the evidence at issue would have been acquired through lawful means, a burden that
can be met if the government establishes that the police, fdlowing routine procedures, would
inevitably have uncovered the evidence.” United States v. Vasguez De Reyes, 149 F.3d 192,
195 (3d Cir. 1998). This mgority view of the rule does not “limit the inevitable discovery
exception to lines of investigation that were dready underway.” United States v. Larsen, 127
F.3d 984, 987 (10th Cir. 1997). Under the mgority view, so long as the police “could have”’
used lawful means to saze the evidence, the ineviteble discovery rue will permit the evidence

to be admitted into evidence.

In the indant case, the State argues that this Court should adopt the majority view
of the ineviteble discovery rue. Mr. Hippo urges this Court to adopt the minority view of the
rue. We bdieve that the minority view is condgent with the dringent warrant requirement

under Article 111, Section 6 of our conditution.”® In adopting the minority view, we do so with

®We hasten to point out that we do not address the issue of whether the Fourth
Amendment of the federa conditution sudans the mgority or minority view. The United
States Supreme Court has not resolved the split of authority on this issue among federd
appellate courts. We redize that the minority view is more dringent than the mgority view,
and that ultimady in a proper case the United States Supreme Court may find the minority
view is not required by the Fourth Amendment. However, our State conditution will only
permit the minority view to stand. We have previoudy recognized “that West Virginia is free
to adopt protections of its own, so long as West Virginia does not diminish federa rights.”
State v. Carrico, 189 W. Va. 40, 44, 427 S.E.2d 474, 478 (1993). Accord Syl. pt. 2, Pauley
v. Kely, 162 W. Va 672, 255 S.E.2d 859 (1979) (“The provisons of the Congtitution of the
State of West Virgina may, in certain instances, require higher standards of protection than
afforded by the Federal Conditution.”). See also State v. Lashley, 803 A.2d 139, 142 (N.J.
2002) (“If we were to uphold the deniad of the motion to suppress in this case, the police could

(continued...)
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a practica redization that “[i]f police are dlowed to search when they possess no lawful means
and are only required to show that lavful means could have been avalable even though not
pursued, the narrow ‘inevitable discovery’ exception would ‘swalow’ the [congitutiona
warrant] protection.” State v. Hatton, 389 N.W.2d 229, 234 (Minn. Ct. App. 1986). This we
will not permit. Therefore, we hold that to prevail under the inevitable discovery exception to
the exclusonary rule, Article Ill, Section 6 of the West Virginia Condtitution requires the State
to prove by a preponderance of the evidence® (1) that there was a reasonable probability that
the evidence would have been discovered by lawful means in the absence of police misconduct;
(2) that the leads making the discovery inevitable were possessed by the police a the time of
the misconduct; and (3) that the police were activdy pursuing a lawful dternative line of

investigation to saize the evidence prior to the time of the misconduct.

25(...continued)
decide to enter a home without a warrant, . . . whenever they beieve they have probable cause
to obtain a search warrant. This rdionde is incongstent with basc principles which flow from
our Supreme Court’sinterpretation of N.J. Congt. art. |, par. 7[.]").

%The United States Supreme Court has approved of the preponderance of the evidence
standard. See Nix, 467 U.S. at 444, 104 S. Ct. at 2509. However, state courts are split on the
burden of proof imposed. Some courts use the preponderance of the evidence standard, while
others require a showing of clear and convincing evidence. See, e.g., Smith v. State, 992 P.2d
605, 608 (Alaska Ct. App. 1999) (clear and convincing); State v. Rocco, 566 S.E.2d 365, 367
(Ga. Ct. App. 2002) (preponderance); Sate v. Lopez, 896 P.2d 889, 907 (Haw. 1995) (clear
and convindng); State v. Vigne, 820 So. 2d 533, 539 (La. 2002) (preponderance);
Commonwealth. v. Balicki, 762 N.E.2d 290, 303 (Mass. 2002) (preponderance); Proferes v.
State, 13 P.3d 955, 958 (Nev. 2000) (clear and convincing); State v. James, 788 A.2d 334,
341 (N.J. 2002) (clear and convincing); State v. Thompson, 51 P.3d 143, 151 (Wash. Ct. App.
2002) (preponderance).
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Applying this test to the facts of the indant case, it is clear that the inevitable
discovery rule was not established by the State. In order for the State to have proven that the
inevitable discovery rule applied, it had to show that immediady after it was determined that
Mr. Flippo was a suspect, which revoked his implied consent to search,? the police initiated
procedures to obtain a search warrant before the photographs were unlawfully seized® The
record does not disclose such facts. The record shows only that a few days after the crime
occurred, the police obtained a search warrant for the purpose of having a medical examination
performed on Mr. Hippo. Consequently, we find that the circuit court incorrectly concluded

that the photographs were admissible under the inevitable discovery rule.

C. HarmlessError Rule
We have determined that the photographs were unlawfully seized from Mr.
Flippo's briefcase, and therefore should not have been introduced into evidence. The trid
court's order concluded that, to the extent the photographs should not have been admitted into
evidence, thar admisson was hamless eror and the conviction should stand. Mr. Hippo

contends that the error was not harmless. We disagree.

2'\We previoudy pointed out in this opinion that the State failed to show the photographs
were discovered during the period they had Mr. Hippo's implied consent to search, or during
the limited express consent to search for medication and clothing.

%To be clear, under our test the police did not actually have to possess the search
warrant when they uncovered the photographs. The test we have adopted only required the
police have been actively seeking the search warrant before the discovery was made.
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This Court has observed on numerous occasions that “‘[flalure to observe a
conditutiona rignt conditutes reversble error unless it can be shown that the error was
hamless beyond a reasonable doubt.” Syl. pt. 5, Sate ex rel. Grob v. Blair, 158 W. Va. 647,
214 SE.2d 330 (1975).” Syl. pt. 14, Sate v. Salmons, 203 W. Va 561, 509 S.E.2d 842
(1998). The burden is upon “the beneficiary of a conditutionad eror to prove beyond a
reasonable doubt that the error complained of did not contribute to the verdict obtained.”
Chapman v. California, 386 U.S. 18, 24, 87 S. Ct. 824, 828, 17 L.Ed.2d 705 (1967).
Moreover, “‘[€]rrors involving deprivation of conditutiona rights will be regarded as harmless
only if there is no reasonable posshility that the violaion contributed to the conviction.””
State v. Jenkins, 195 W. Va 620, 629, 466 S.E.2d 471, 480 (1995) (quoting, Syl. pt. 20,
State v. Thomas, 157 W. Va 640, 203 S.E.2d 445 (1974)). Consequently, “[aln error in
admitting planly relevant evidence which possbly influenced the jury adversdy to a litigant

cannot . . . be conceived of asharmless” Chapman, 386 U.S. at 23-24, 87 S. Ct. at 828.%°

In conducting our andyss as to whether or not the circuit courts error in

®We dso employ a heightened standard when reviewing the erroneous admission of
evidence that is not linked to a conditutiond violation. See Syl. pt. 2, State v. Atkins, 163
W. Va 502, 261 S.E.2d 55 (1979) (“Where improper evidence of a nonconstitutional nature
is introduced by the State in a crimind trid, the test to determine if the error is harmless is.
(1) the inadmissible evidence must be removed from the State's case and a determination made
as to whether the remaning evidence is sufficient to convince impatid minds of the
defendant’s quilt beyond a reasonable doubt; (2) if the remaning evidence is found to be
inauffident, the error is not harmless, (3) if the remaning evidence is suffident to support the
conviction, an andyss mud then be made to determine whether the error had any prgudicia
effect on thejury.”).
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admitting the photographs was harmless, we will first review the other evidence of Mr. Flippo's
quilt to see if it provides a aufficdet bads for findng Mr. Hippo guilty beyond a reasonable
doubt. If the evidence meets this standard, we will then consider what impact, if any, the

photographs had on the jury.

1. Evidence of Guilt. As we will sysematicdly show, in this case “[t]he issue
of quilt was not remotdly close.” People v. Carpenter, 90 Cd. Rptr. 2d 607, 624 (2000). The
State presented ovewhdming evidence to prove Mr. Hippo's qult beyond a reasonable

doubt.®

(@ Planning. The State presented evidence from which the jury could
reasonably infer that the murder of Mrs. Flippo was planned by Mr. Fippo to take place at
Babcock State Park in Cabin No. 13. During the trid the State caled Pam Jewell, Mrs.
Fippo's sgter, who tedtified that after the murder of her gster, she telephoned Mr. Hippo and
asked him to explan to her what happened.® The following testimony regarding Ms. Jewel’s
conversation with Mr. Hippo was given:

Q. Yes. Tél us-tdl uswhat hetold you.

30Mr. Flippo did not testify during the trial. He caled three witnesses during his case-in-
chief. Mr. Flippo's three witnesses were his adult sons, Chad Alton Flippo, Eric Brentz Flippo
and James Michael Hippo, II. Mr. Fippo's three sons testified, essentidly, that they did not
know of any serious marital problems between their parents.

31Ms. Jewell’ s brother was listening to the conversation on another telephone.
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A. He told us that they had decided to have a romantic rendezvous,
that he picked up Cheryl and they went and borrowed a convertible
from a friend who was going to sdl it, but he was going to let him
useit for aday. . ..

And he sad they went for a drive, and they decided that it would
be good to spend the night at Babcock State Park.

Q. Did he indicate to you whether this was a planned--

A. He sad it was spur of the moment, that they just decided to
spend the night, and he said they went and got some stuff.

Although Mr. Hippo indicated to his sister-in-law that his and his wife's decison to stay at
Babcock State Park was impromptu, other evidence presented by the State proved that the
decison to stay at the park was not a spur of the moment event. The State caled Jod Boggess
to didt tetimony to show Mr. Hippo seected Cabin 13 as the dte of the murder on the day
he baptized Mr. Boggess.

Q. Either before or after your baptism, did you have occasion to
go into the vicinity of Cabin 13?

A.Yes
Q. Wasiit before or after?
A. | don’'t remember.

Q. What was the purpose in going to Cabin 13 on that particular
Saturday?

A. We didn’t go -- we didn't go to the cabin. We drove by all of
the cabins.

Q. And you didn’'t -- you didn’'t point out Cabin 13, “This is where
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we’ -- “Thisiswhere | stayed before’?

A.Yes

Q. You did do that?

A. Yeah.
The State dso cdled Janice Faye Bodtic, an employee at the park. Ms. Bodtic tedtified as to
when Mr. Hippo made reservations to stay at the park, as wel as his specific sdection of
Cabin No. 13:

Q. All rignt. Tdl us how you went about filling this particular
document out, if you would.

A. Okay. He cdled me on the phone and said he wanted to have

a cabin. This was on Saturday, the 27th. He said he wanted a

cabin for that Monday night, which was on the 29th. And we had

just about everything in the park available, and---

Q. How was No. 13 selected?

A. ...l asked if there was a particular cabin he had in mind, and

he sad he would like -- he asked me if Cabin No. 13 was

avallable, and | said that it was . . . -- he told me that he had two

people. And so | dways -- they usudly tell me how many people

they have, and | informed him that Cabin 13 was a three person.

He said that was fine, no problem.
In addition, evidence was presented by the State to show that Cabin 13 was in an isolated area.
The State cdled Richard Morris, the assstant superintendent of the park, who tegtified as to
the isolation of Cabin 13:

Q. ...Arethere other cabins down below Cabin 13?

A. No, Sr, not on that side of the cregk. No, gr.
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Q. Sothat’sthelast cabin on that road.

A. Thelast cabin on that road, yes, Sir.
Further evidence of the remote location of Cabin No. 13 was dicited from the testimony of
Mr. Boggess:

Q. Haveyou ever stayed a Cabin 13?

A. Yes.

Q. How would you describe Cabin 13 as to whether it's
unsecluded or secluded?

A. Pretty secluded.

(b) Motive. The State prosecuted this case on the theory that Mr. Hippo
murdered his wife for money and because she disgpproved of his rdationship with Mr.

Boggess.*? The State presented sufficient evidence to establish both issues ™

As to the issue of financdd motive, the State presented evidence to show that
Mrs. Hippo greatly limited Mr. Flippo's access to family income. Mrs. Hippo's sister, Ms.

Jewdl, testified to thisissue asfollows:

%The trid court preuded the State from presenting evidence that a homosexua
relationship existed between Mr. Hippo and Mr. Boggess.

3This Court has previoudy observed that “‘[w]hile it is permissble to prove the motive
which prompted the commisson of crime, the falure of the State to discover and prove any
maotive therefor is no evidence of the innocence of the accused. Motive congtitutes no
dement of the aime itsdf.’” State v. Davis, 176 W. Va. 454, 467, 345 S.E.2d 549, 562
(1986) (quoting Syl. pt. 5, State v. Lemon, 84 W. Va. 25, 99 S.E. 263 (1919)).
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Q. Tel uswhat problems Michadl had in regards to finances.

A. Michad had a tendency to overspend. He was extravagant,

would run -- he just would run up debts and bills and credit cards,

and then Cheryl would find out as the bills would come in, or the

credit card payments would become due or whatever. And then

eventuadly she took the credit cards away from him. She tore

them dl up. She cut them up. | saw her. And she said, “no more

credit cards.”
Ms. Jewdl aso tedified that the Hippos received about $80,000.00 from an automobile
accident invalving Mr. Flippo. Ms. Jewdll sated that the money “was put into an account that

required both their sgnaturesin order for any money to be removed.”

The State dso presented evidence from Gayle Koone, a transport officer for the
Fayette County Sheriff's Department. Mr. Koone testified to unsolicited statements made to
him by Mr. Hippo as he transported him back to jail from a court appearance:

Q. And did you question him about anything--

A. No, gr.

Q. --on thetrip back?

A. No, sr, | did not.

Q. Did he say or make any comments to you on the trip back to
the facility?

A. He made a daement, that his lawyer had told him tha he
might have to sdl one of his vehicdes so he could have a little
extramoney.

Q. Have what?
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A. A little extramoney.

Q. All right. And did he say anything else?

A. He sad tha he told his lawyer that a the time he didn't think

it would be necessary, that he could use cash he had on hand, that

he was better off now financidly than he had ever been.

Additiond evidence of Mr. Flippo's financdd motive was presented by the State
through Frank Ennis, an insurance agent. This evidence reveded that a $100,000.00 life
insurance policy was taken out on Mrs. Hippo less than two months before she was murdered:

Q. Go ahead.

A. Itisinthe amount of $100,000.

Q. And who was the beneficiary on the policy?

A. Tha was James Michagl Hippo.

As to the issue of the tenson caused to the Hippo mariage by the relaionship
Mr. Hippo had with Mr. Boggess, the State relied upon testimonid and documentary evidence.
The State cdled Tamara Cremeans, a member of Mr. Hippo's church, who testified to
gatements made to her by Mr. Flippo, regarding a land venture Mr. Flippo planned to make
with Mr. Boggess:

Q. What dse did you talk to him about this property venture?

A. | asked him what Cheryl thought of it.

Q. How did he respond?
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A. He responded, “Cheryl is going dong with it. She knows she
has to, because I'm sck of her right now. She knows if she
doesn't go dong withiit, I'll leave her.”

Q. How did that srike you whenever he made a comment like
that?

A. Very odd. That was out of character for Michadl.
Q. How wasit out of character?
A. He would crack jokes from the pulpit and pick on her, but to
say that he was sick of her and would leave her was never stated
to me before, or anyone that | know of .3
Ms. Cremeans dso tedified that, about a week before Mrs. Flippo was murdered, Mr. Hippo

asked her “to pray regarding Cheryl, because she did not like the reaionship with Mr.

Boggesy.]” There was additiona testimony by Ms. Cremeans tha indicated Mrs. Hippo's

%The State dso introduced a note written by Mrs. Flippo to Mr. Flippo, wherein she
stated her position about the property venture:

Dearest Michad,

| am so sorry we fought. | am so tired of going to bed aone, punished! |
had decided | wouldn't say anything if you got off the phone in 15 min[ues] but
you couldn’t do that and then as usud when its your faut you blame someone
else. | am sorry we must resolve this in prayer together -- this is not God's will
for dl life

Please | beg you don't do anything foolish about this land. We can
work this out -- just don’t panic and do anything foolish please. We will
work out the land, but not without Luke Michad’s approvd. Please be
safe. | love you. Please be home when | get home from work. | will talk
to you a lunch. Forgive me for my part in this mess. | do love you, but
| hate this competition you have created. | want a hushand -- loya and
fathful with my interest fird.

| love you,

Cheryl.
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disapproval of Mr. Boggess caused her to change her seat at the church, once Mr. Boggess
began attending the church:

Q. Okay. How did that seating arrangement with Cheryl Hippo

change after Joel Boggess -- if it did, after Joel Boggess started

atending the church?

A. Shemoved down to the other end of the pew some, away.

Q. Can you remember when it occurred that Mr. Boggess Started
assuming the seet that Cheryl had kept?

A. When | noticed it was around two weeks prior to her death.*

Fndly, the State introduced a letter into evidence that was written by Mr. Flippo
to Mrs. Hippo. In the letter, Mr. Hippo professed his love for his wife and then made the
fallowing comments about his relationship with Mr. Boggess.

... | wish you would let me be happy. But you wont. You are
determined to make my life sad.

. .. You make life miserable over me taking on the phone. | don’t
understand you. . . . Why can't | have a friend? Why do you want
to own me like a car? Why are you trying to force me to have a
friendship with Joel . . . in secret? | will not be forced to lie or
have afriendship in secret. I’'ve grown past that.

(c) Saged crime scene. The State dso introduced evidence that the crime scene

appeared staged. There was testimony by Detective Burke that items at the crime scene were

®The State dso caled Angda Pery, a member of Mr. Flippo's church, who tetified
that Mrs. Hippo did not like Mr. Boggess.
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out of place for an dleged attack by an intruder. For example, Detective Burke stated: “There
was no dgns on the floor of a struggle, no marks on the floor from the rocking chair or the
overturned fireplace utensils” There was further testimony that “[t]he neetly stacked clothing
in the area where the rocking char appeared to have been -- appeared to have been knocked
over, the rocking charr apparently was placed there after the attack on Mrs. Flippo.” Detective
Burke aso tedified that “the postion of the rocking chair did not look right, and the position
of the dothing did not look right.” Finally, there was testimony by Detective Burke that blood
dans were soaked from the floor and placed on the bed, to make it appear that the attack

occurred on the bed.®

36Detective Burke addressed the issue as follows:

Q. Based upon your training and experience were you able to
reach any conclusions as to how that blood got there?

A. The blood appeared to be more transferred blood, meaning
coming from another item. The pillow that was located on the
mattress on the Ieft Sde appeared to have a substantial amount of
what appeared to be blood to me.

The mattress appeared to have a substantial amount of blood, but
there was no, in my opinion, reasonable way of that getting there
other than tranfer.

It is gpparent that there was not a severe drike to the vidim while
dhe was in that -- if she was in that area, because there was no
gplatter to substantiate that amount of blood.

Q. What dgnificance, if any, does the condition of the floor play
in your determination about this placement of the blood on that
meattress?
(continued...)
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Likewise, Deputy Bryant tedified that it had rained during the night of the
murder and the ground was soft and wet. He further testified that when he entered the cabin
“[t]here was no footprints, no water or anything else on the floor to indicate that somebody had
been indde there” Deputy Bryant aso testified that no sgns existed to show a forced entry

into the cabin, nor were there any unaccounted for footprints outside the cabin.®

35(...continued)
A. In the -- in and near the head area of the victim while the victim
was lying on the floor, there were driaions in the blood that
indicated that an item had been taken through the blood.

That is the only reasonable account that | can come up with that
the blood would have been transferred to the mattress area.

$"Deputy Bryant testified on the issue as follows:

Q. Whenever Detective Burke arived, what information, if any,
did you give to him about what you had found?

A. | had advised Detective Burke of every step that | had taken up
to that point; that | attempted to make entry from the rear, found
that door to be secured, had found a bag gStting between the two
doors that fel out when | opened the door, so | did not believe
anyone had exited that door and then locked it.

| advised Detective Burke that there was no footprints to the rear
of the cabin there before | waked on the soft ground, leaving my
footprints, so | could look through the rear window to see if there
was anyone there.

| advised Detective Burke that there was no footprints on the dry
rock of the front door stepsthere. . . .

Q. And you didn't see any footprints coming or going from the
(continued...)
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Furthermore, there was evidence that a piece of duct tape was found near Mrs.
Hippo's body. The duct tape matched a roll of duct tape that was found in the cabin bathroom.
The State presented testimony from Steven King, a latent fingerprint examiner, who explained

that a fingerprint was found on the roll of duct tape that matched Mr. Flippo's fingerprint.®

Findly, the State presented evidence that a knife was found on Mrs. Hippo's arm.

However, Dr. Zia Sabert, assstant medicd examiner, tedtified that Mrs. Flippo did not sustain

any knife wounds.

(d) Sef-inflicted wounds. Mr. Hippo reported that he was attacked and twice

37(...continued)
front porch either?

A. No, dr. There was no wet, no mud or anything up on the porch.

BMr. King testified as follows:

Q. All right. Based upon your examination of this latent and
known print, did you come to a concluson?

Al did.
Q. What isthat conclusion?

A. Tha the laent print and that the known print demonstrated
thely] were made by the same individua?

Q. All right. And what individua was thet?

A. That would be Mr. Hippo.
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knocked unconscious by the aleged intruder. There were adso cut marks on Mr. Flippo's legs
that he dleged were inflicted on him by the intruder, as the intruder sat on hm. Dr. Irvin M.
Sopher, former chief medicd examiner, tedtified tha he examined Mr. Hippo shortly after the
murder of Mrs. Flippo. Dr. Sopher opined that the bruises to Mr. Hippo's head were

inauffident to render him unconscious®  Dr. Sopher adso opined that the cuts on Mr.

3Dr. Sopher gave the following testimony:

Q. All right. Dr. Sopher, | think that you were getting ready to
State your opinion based on your physcd examingion and your
opinion as a forendc pahologist regarding what you saw on the
head of Reverend Flippo. Would you state what opinion you
concluded, or your conclusion.

A. Actualy, the only injury to the entirety of the head . . . was a
very fant bluish contuson in this area

This was very supeficdd. There was no abrason of the skin
ovelying it, there was no <kin glittage as one sees from a
sgnificant force ddivered to the head.

The back of the head showed total absence of injury. . . .

Q. Basad upon your experience as a forensc pathologist and as
a physdan, did the injury or the contusion that you noted to the
heed of Mr. Hippo, in your opinion, would that injury be
sufficient to render him unconscious?

A. It would not.

Q. All right. What about the -- what about the injuries to the back

of Mr. Hippo's head? Did you reach an opinion as to whether or

not wha you observed there could have rendered him
(continued...)
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Hippo's legs were sdlf-inflicted.

39(...continued)
uNCoNSCious?

A. Yes | did.
Q. What was that opinion?

A.  Wdl, number one there was no injury whatsoever, no
sweling of the scap and no evidence of any impact at all. So, of
course, there was nothing there to substantiate an impact that
would calise UnCoNSCi OUSNESS.

Q. Dr. Sopher, if a person had been sruck in the head -- in this
forehead area that we're looking a here, if a person had been
struck in the head with, let's say a log or a heavy or blunt object,
suffident enough to render them unconscious, what would you
expect to find on that head area?

A. Wadl, youd find a condderable bruise. | mean, theré's no
question about that. And you would find to the skin surface some
abrasion or scrgping, and you would find, in dl likeihood, from
a blow from a blunt object . . . you would have a split of the skin.
Y ou would have what we call alaceration.

And the reason for that is that when one receives a severe blow to
the head from a blunt object, there is, unlike upon your
extremities, such asyour arm or leg, there is no buffer.

There is no soft tissue of an subgtantid thickness underlying your
forechead or your scdp to sudan the energy involved in the
impact. . . .

“Dr. Sopher provided a detailed explanation of his examinaion of Mr. Flippo's leg
injuries.  The following question and answer reflects more of a summary of Dr. Sopher's
testimony on thisissue.

Q. Would these injuries be consstent or inconsstent with an
individud gtting on this man's legs facing him, cutting him with
(continued...)
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(e Inconsistent statements. Findly, the jury was presented with an aundance
of evidence showing criticd inconastent statements by Mr. Flippo. Fird, there was evidence
that Mr. Hippo stated that he had never been to Babcock State Park, prior to taking Mrs. Flippo
there on the evening of her murder. Mr. Morris, the asssant superintendent of the park,
tedtified that he met Mr. and Mrs. Flippo when they arrived at the park. Mr. Morris stated that
Mr. Hippo sad the fallowing to hm: “And he said -- the first thing he said was, ‘I'm sorry I'm
lae. We're late’ He sad, ‘I've never been here before. | got lost.’” However, the State

presented contrary tesimony from Mr. Boggess that indicated he had gone to the park with Mr.

49(...continued)
aknife?

A. Wedl, number one, a knife is not involved. These ae not
incised wounds.  They don't penetrate the skin.  They're
supeficd, as | stated, and they are not inflicted by an individud
draddliing on€'s lower extremities and inflicting these injuries
from adtride of the lower extremities.

Keep in mind that the pattern of these injuries extend from distal
to proximal, and they do not fit the pattern of one who would be
adtride a second party, and find just the opposite.

You find a pattern of deeper abrasion toward the head end of the
thigh, and more supeficid abrason toward the knee end of the
thigh.

Because the usud pattern of infliding these injuries, if it were to
be from below -- from a person draddling below, would be a
swipe with a deeper injury a the head end and trailing off, and
superficid injuries at the -- at the knee end, if that were the case.
It'sjust the oppositein this case.
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Hippo two days before Mrs. Flippo's murder in order to be baptized a a park stream, and on

at least one other prior occasion while returning from a skiing trip with Mr. Flippo.*

Next, the evidence reveded tha Mr. Flippo had informed Ms. Jewell that the
decision to stay at the park was spontaneous and made on the day he and Mrs. Fippo stayed at
the park. However, Ms Bodtic tedtified that Mr. Flippo made resaervations specificaly for

Cabin No. 13 two days before he and Mrs. FHippo went to the park.

Yet another inconsistency involved the vehicle Mr. and Mrs. Flippo used to
travel to the park. Mr. Flippo told the 911 operator, Deputy Bryant, and Detective Kesser that
he drove to the park in his Cadillac and that it was stolen. He aso told Deputy Bryant that he
did not know who owned the red Camaro parked in front of the cabin. However, Mr. Boggess
testified that the red Camaro was his car and that he loaned it to Mr. Flippo to drive to the park.
Mr. Boggess further tedtified that Mr. Flippo had et hm the Cadillac. Likewise, Mr. Morris

testified that he saw Mr. Hippo driving the “red convertible” into the park with Mrs. Hippo.

Mr. Flippo's explanation of the phone cdl he made upon ariving at the park was
aso chalenged. Mr. Hippo told Detective Kesder that after he arived a the park with Mrs.

Flippo, he went to a pay teephone to cadl a patient a a hospita. However, Mr. Boggess

“IMr. Hippo dso informed the police that he may have been to the park previoudy, but
that he did not remember who was with him.
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testified that Mr. Hippo cdled him after arriving a the park.

Other comments made by Mr. Flippo were smilarly controverted. While Mr.
Hippo informed Ms. Jewdl that “he couldn’t lock the door [of the cabin] because . . . they were
late checking in and they didn't gve them a key[,]” Mr. Morris testified that when he met the
Hippos a the park he informed Mr. Hippo “that the cabin would be open and he could lock it
from the inddg.]” Smilaly, the State cdled Davn Mann, a nurse who assisted in tregting Mr.
Hippo when he arrived a the hospitd. Ms. Mann testified that she asked Mr. Fippo if he had
lost consciousness during the attack and “he sad that there was no loss of consciousness.”
However, in the datement given to the police Mr. Hippo asserted that he was knocked

uNCconscious twice.

Sill more discrepancies were present in Mr. Hippo's statements regarding his
attacker, whether he had checked his wife for vitd dgns after her attack, and his explanation
of why he used a pay phone ingead of his cdlular phone. First, Mr. Flippo informed the 911

operator that he did not see his attacker.*> However, Mr. Flippo informed Detective Kesder

“2The following exchange occurred between the 911 operator and Mr. Flippo:

911 Operator: Okay. What about the guys that hit you. Have they
dready left?

Mr. Hippo: | never saw them.

(continued...)
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that he saw a man lying by his bed. He aso told Ms. Jewell that he saw “a big, burly man in a
par of blue jeans with a . . . toboggan with eyes cut out, but no mouth and no nosg[.]” Mr.
Hippo dso told Rev. Timothy Allen Cremeans, a friend, that “as the man ran away, the man
dipped and fdl, because it was wet outsde, and that he noticed when the man fdl, he sad

something to himsdlf, that the man’ s shorts were too short.”

Next, there was dso evidence that Mr. Flippo informed the 911 operator that he
did not check any vitd dgns to see if Mrs. Flippo was dive®® However, Mr. Flippo told
Detective Kesder and Ms. Jewell that “he lad his head on her chest and could hear her

heartbeat.”

42(...continued)
911 Operator: Y ou never saw them?

Mr. Hippo: Somebody hit me with alog.

“3The following exchange occurred between the 911 operator and Mr. Flippo:
911 Operator: Just cadm down. Okay? Cam down. Did you

check to see if she had a pulse or anything? If she was breathing?
Did you check that before you |eft?

Mr. Fippo: No.
911 Operator: Okay.

Mr. Hippo: When she wouldn't wake up, | fet her hand and she
had blood in her hair, and | just ran. | didn’'t know what to do.
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Hndly, Mr. Hippo informed Deputy Bryant and Detective Kesder that he went
to the pay teephone to report the crime because his cdlular phone was missing. Yet, the

police found remnants of the cellular phone in the cabin’ s fireplace.

Based upon the foregoing summary of dl the evidence that was presented against
Mr. Hippo, it is clear that there was sufficet evidence, without the photographs of Mr.
Boggess, to prove beyond a reasonable doubt that Mr. Hippo killed his wife. Nevertheless,
before we may conclude that the improper admisson of the photographs congtituted harmless

error, we must consider whether the photographs had a prgudicia impact on the jury.

2. Impact of Photographs. The trid judge's order correctly set out the facts
to establish beyond a reasonable doubt that the photographs did not have any prejudicia impact
inthis case:

12. The Defendant's argument, . . . that the 7 photographs,
depicting Joel Boggess in and removing wet clothes, were used by the
State as a method or means of causing the jury to infer that the Defendant
was a homosexud, having some homosexud rdaionship with Jod
Boggess is, whally and utterly without merit.  The photographs, giving
them thar worst possble interpretation, do not remotely tend to cause
such a bdief. These photographs show neither any nudity nor are they in
any manner or fashion sexudly explicit or suggedive, nor ae they in any
manner reasonably susceptible to any such interpretation.  The reason for
the exigence of sad photographs was clearly explained by Boggess as
innocent “post-baptism” pictures.

The State presented the photographs of Mr. Boggess in the context of over 70
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photographs depicting the crime scene and items seized. The photographs of Mr. Boggess
were admitted during the tesimony of Detective Burke. In presenting the photographs of Mr.
Boggess, Deective Burke did nothing more than identify the person depicted in the
photographs, the car shown in the photographs, and the place where the photographs were taken.
Further, Mr. Boggess tedtified that the photographs showed him patidly undressng after being
baptized. We dmply cannot find any prgudicd impact from the manner in which the
photographs were introduced, nor the substantive content of what the photographs depicted.
Consequently, the erroneous admission of the photographs has been shown to be harmless

beyond a reasonable doubt.*

“Mr. Flippo has dso argued that the State violated the trid court’s pretrial order by
expredy interjecting the issue of homosexudity into the case. The State contends that this
issue is not properly before this Court, because the case was remanded by the United States
Supreme Court only on the issue of the seizure of the photographs. We agree with the State.
This issue is not properly before this Court and should not have been addressed by the trid
court on remand. However, assuming, for the sake of argument, that this issue was properly
before this Court and the trid court, the record would support affirming the trid court’s ruling.
Thetrid court addressed the issue, in part, asfollows:.

13. The State, pursuant to prior pre-trial order of the Court, did
not raise any issue of homosexudity. Counsel for the Defendant,
however, on cross-examination of Jod Boggess, intentiondly and
soecificdly raised the issue of homosexudity, beng fully aware
of the prohibition the State was under and which it had obeyed.
Also, counsd for the Defendant, in closing argument,
intentiondly attempted to raise an issue of homosexudity. The
Defendant cannot create a legd loophole, via intentiondly,
invited error, if any there be, through which he can later
gratuitoudy and fredy pass.

It has long been the rule in this State that a party “will not be permitted to
(continued...)
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44(...continued)
complain of error in the admisson of evidence which he offered or dicited[.]” Syl. pt. 2, in
part, Sate v. Bowman, 155 W. Va 562, 184 SE.2d 314 (1971). Where inadmissible
evidence is introduced as a result of the examination by the complaining party, the error is
deemed invited error. See State v. Hanson, 181 W. Va 353, 363, 382 S.E.2d 547, 557
(1989). Addressing the issue of invited error in State v. Crabtree, 198 W. Va. 620, 627, 482
S.E.2d 605, 612 (1996), we made the following observations:

“Invited error” is a cardind rule of appellate review agpplied to a
wide range of conduct. It is a branch of the doctrine of waiver
which prevents a party from indudng an ingppropriate or
eroneous response and then later seeking to profit from that
error.  The idea of invited error is not to make the evidence
admissble but to protect principles underlying notions of judicid
economy and integrity by dlocatiing appropriate respongbility for
the inducement of error. Having induced an error, a paty in a
norma case may not a a later stage of the trid use the error to
set asdeitsimmediate and adverse consequences.

Insofar as the trid court addressed the issue and determined that Mr. Hippo invited the error
complained of, had the issue been properly before this Court, we would have afirmed the trid
court's ruling. See State v. McCormick, 168 W. Va. 445, 447, 290 S.E.2d 894, 895 (1981)
(finding defendant interjected issue of homaosexudity in the case).

We mugt dso take a moment to clarify this Court's podtion on the trid court's
decison to preclude the State from introducing evidence or direct argument of a homosexua
relaionship between Mr. Hippo and Mr. Boggess. This Court has never held that the State is
precluded in dl ingances from aguing that a defendant killed someone, in part, because of a
homosexud reationship with a third party. See generally, State v. Miller, 197 W. Va 588,
476 SE.2d 535 (1996) (defendant killed her lesbian lover’s former boyfriend). So long as the
State dealy edablishes the rdevancy of the homosexud relationship to the crime, such
evidence or argument is admissble. See Syl. pt. 7, State v. Adkins, 170 W. Va. 46, 289 S.E.2d
720 (1982) (“Evidence regarding sexud predilections or conduct is not admissble at trid
unless it is cdealy rdevant.”). Consequently, had the issue been brought before this Court
prior to trid by the State, we would have in al likelihood found error in the trial court’s order
prohibiting the State from arguing that Mr. Fippo killed his wife, in part, because she
disapproved of a homosexud rddionship he had with Mr. Boggess. See Syl. pt. 5, in part,
State v. Lewis, 188 W. Va 85, 422 SE.2d 807 (1992) (“The State may seek a writ of

(continued...)
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V.
CONCLUSION

In view of the foregoing, we affirm the trid court's denid of Mr. Hippo's

motion for anew trid.

Affirmed.

44(...continued)
prohibition in this Court in a crimind case where the trid court has exceeded or acted outside

of its juridiction. Where the State clams that the tria court abused its legitimate powers, the
State must demondtrate that the court's action was so flagrant that it was deprived of its right
to prosecute the case{.]”).
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