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SYLLABUSBY THE COURT

1. “A drouit court's entry of summary judgment is reviewed de novo.” Syl. Pt

1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

2. “*A moation for summary judgment should be granted only when it is clear that
there is no genuine issue of fact to be tried and inquiry concerning the facts is not desirable
to daify the application of the law.” Syllabus Point 3, Aetna Casualty & Surety Co. v.
Federal Insurance Co. of New York, 148 W.Va 160, 133 S.E.2d 770 (1963).” Syl. Pt. 1,

Andrick v. Town of Buckhannon, 187 W.Va. 706, 421 S.E.2d 247 (1992).

3. “The drauit court’'s function a the summary judgment stage is not to weigh
the evidence and determine the truth of the matter, but is to determine whether there is a

genuine issue for trid.” Syl. Pt. 3, Painter v. Peavy, 192 W.Va 189, 451 S.E.2d 755 (1994).

4. “Summary judgment is appropriate where the record taken as a whole could
not lead a rationd trier of fact to find for the nonmoving party, such as where the nonmoving
party has faled to make a sufficient showing on an essentid eement of the case that it has the

burden to prove.” Syl. Pt. 4, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).



5. “Roughly dated, a ‘genuine issu€ for purposes of West Virginia Rule of
Civil Procedure 56(c) is dmply one hdf of a tridworthy issue, and a genuine issue does not
aise uness there is sufficient evidence favoring the non-moving party for a reasonable jury
to return a verdict for that party. The opposing hadf of a tridworthy issue is present where the
nor-moving party can point to one or more disputed ‘materid’ facts. A materid fact is one that
has the capacity to sway the outcome of the litigation under the gpplicable law.”

Syl. Pt. 5, Jividen v. Law, 194 W.Va. 705, 461 S.E.2d 451 (1995).

6. “A paty who moves for summay judgment has the burden of showing that
there is no genuine issue of fact and any doubt as to the existence of such issue is resolved
agang the movant for such judgment.” Syl. Pt. 6 Aetna Cas. and Sur. Co. v. Fed. Ins. Co.,

148 W.Va. 160, 133 S.E.2d 770 (1963).

7. “Even if the trid judge is of the opinion to direct a verdict, he should
nevertheless ordinarily hear evidence and, upon a trid, direct a verdict rather than try the case
in advance on a motion for summary judgment.” Syl. Pt. 1, Masinter v. WEBCO Co., 164

W.Va 241, 262 S.E.2d 433 (1980).

8. “Generdly, the existence of a contract is a question of fact for the jury.” Syl.

Pt. 4, Cook v. Heck’ sInc., 176 W.Va. 368, 342 S.E.2d 453 (1986).



9. “Extrindc evidence may be used to ad in the condruction of a contract if the
matter in controversy is not clearly expressed in the contract, and in such case the intention
of the parties is dways important and the court may condder parol evidence in connection
therewith with regard to conditions and objects rdative to the matters involved. However,
where the language of a contract is clear the language cannot be construed and must be given
effect and no interpretation thereof is permissible” Syl. Pt 2, Berkeley County Pub. Serv.

Dist. v. Vitro Corp., 152 W.Va. 252, 162 S.E.2d 189 (1968).

10. “Prior or contemporaneous parol statements may not be admitted to vary
written contracts, but may be admitted to explan uncertain, incomplete or ambiguous contract
terms.” Syllabus, Holiday Plaza, Inc. v. First Fed. Sav. and Loan Ass'n, 168 W.Va. 356, 285

SE.2d 131 (1981).

11. “*While the generd rule is that the condtruction of a writing is for the court;
yet where the meaning is uncertain and ambiguous, parol evidence is admissble to show the
dtuation of the parties, the surrounding circumstances when the writing was made, and the
practical construction given to the contract by the parties themselves either
contemporaneoudy or subsequently. If the parol evidence be not in conflict, the court must
condrue the writing, but if it be conflicing on a material point necessary to interpretation of
the writing, then the question of its meming should be left to the jury under proper

hypotheticd ingtructions.  Syllabus Point 4, Watson v. Buckhannon River Coal Co., 95 W.Va.



164, 120 SE. 390 (1923).” Syl., McShane v. Imperial Towers, Inc., 165 W. Va. 94, 267

S.E.2d 196 (1980).

12.  “The essentid eements in an action for fraud are: ‘(1) that the act clamed
to be fraudulent was the act of the defendant or induced by him; (2) that it was materid and
fdse that plantiff relied upon it and was judified under the circumstances in relying upon it;
and (3) that he was damaged because he relied upon it” Horton v. Tyree, 104 W.Va. 238, 242,
139 SE. 737[, 738] (1927).” Syl. Pt. 1, Lengyel v. Lint, 167 W.Va 272, 280 SE.2d 66

(1981).

13. “Where one person induces another to enter into a contract by false
representations which he is in a Stuation to know, and which it is his duty to know, are untrue,
he, in contemplation of law, does know the statements to be untrue, and consequently they are
hdd to be fraudulent, and the person injured has a remedy for the loss sustained by an action
for damages. It is not indispensable to a recovery that the defendant actualy knew them to be

fdse” Syl. Pt. 1, Horton v. Tyree, 104 W.Va. 238, 139 S.E. 737 (1927).



Per Curiam:

This is an appeal by Georgia Poling, Jessica Poling, and Deidre Poling
(hereinafter “the Polings’ or “Appdlants’) from an order of the Circuit Court of Monongdia
County granting summary judgment in favor of Pre-Pad Legd Services, Inc.,, and John A.
Famer (hereinafter “Appdlees’) on fraud and breach of contract cams initisted by the
Appdlants.  Upon review of the record, briefs, and arguments of counsd, we reverse the find
order of the drcuit court and remand this case for further proceedings consstent with this

opinion.

|. Facts
Appelat Georgia Poling purchased a membership® from Appelee Pre-Paid

Lega Services, Inc., a legd services plan provider, in May 1995.2 Mrs. Poling asserts that the

"When purchasing the membership, Mrs. Poling also became a sdes associate,
capable of offering Pre-Paid memberships to third parties. Saes associates sell memberships
through in-person <olicitetion and are provided with brochures and traning materids for
traning and for the purpose of explaning the program to potential purchasers. When the
Appdlant did not intidly address her daius as a sdes associate in her brief, Pre-Pad
emphasized in its response that Mrs. Poling did indeed have the status as a sales associate. In
her reply brief, the Appdlant stated: “Without explaning why it feds the fact is important,
Pre-Paid points out that Georgia Poling was a Pre-Paid sdes associate in addition to being a
member.” The Appdlant further expresses the contention that such fact actualy bolsters her
riance clam. She explans “Ye, the only obvious import of the fact is that it increases the
likelihood that Georgia Poling was shown the sdes traning materials and believed and relied
on Pre-Pad's representations.” Upon review, we beieve that Mrs. Poling's status as a sales
associate would only serve to heighten both her opportunity and her reason to be familiar with
the assurances contained in literature disseminated by Pre-Paid.

’Pre-Paid is not regulated by the West Virginia Insurance Commissioner. Thus,
(continued...)



advertiang materids upon which she relied in choosng the Pre-Pad legd services plan
camed that lega services would be provided by highly respected attorneys to be monitored
and evduated by Pre-Paid.> Mrs Poling's participation in the program was solicited by Ruth
Bucklew, a friend of Mrs. Poling and a trained Pre-Paid sales associate representative, via an
in-person vidtation. After the membership is purchased and fees of $16.00 monthly have been
paid, the member is sent a form document that Pre-Paid now references as the “contract.” Mrs.

Poling contends that she was not advised that she would receive such a document or that it

?(...continued)

there is no oversght of its sdes practices or review of its contracts through the Insurance
Commissoner. West Virginia Code 8 33-1-1 (1957) (Repl. Vol. 2000) dates. “Insurance is
a contract whereby one undertakes to indemnify another or to pay a specified amount upon
determinable contingencies” We note that the West Virginia Attorney Generad dated in a
November 29, 1977, opinion that another form of pre-paid legd services did not conditute
insurance.  We further note that pre-paid legd services are not included in the inventory of
insurance contracts enumerated in West Virgnia Code § 33-1-10. However, these datutorily
enumerated types of insurance contracts do not appear to be exhaustive. In other dates, it
gppears that the insurance commissoner or agency responsible for insurance has made the
initid determination as to whether a given pre-paid lega services plan congitutes insurance.
See generally LegalClub.com, Inc. v. Department of Consumer and Business Services, 50
P.3d 1196 (Or. App. 2002); Wayne F. Foster, Annotation, Prepaid Legal Services Plans, 99
A.L.R.3d 199 (1979).

3Pre-Paid issued a 1993 brochure and sdes training materials indicating that the
chosen atorneys would be “highly respected” and would be subject to “rigorous screening,”
“continuous monitoring,” and “evaudion.” The 1995 brochures and traning materids
diminated these extensve promises. While Mrs. Poling cannot tedtify with certainty
regarding whether she read the 1993 brochure, Pre-Paid has indicated that the 1993 brochure
was indeed avalable and in crculaion during the time period in which Mrs. Poling was
conddering a rdationship with Pre-Pad. Mrs. Poling tesified that the sdes associate
discussng Pre-Paid’s program informed her that Mrs. Poling could obtain peace of mind for
her persona and busness legd needs through this company who used top attorneys. During
this medting in May 1995, the sdes associate showed Mrs. Poling Pre-Paid's pamphlets and
booklets and described services offering high quality, experienced attorneys.

2



would contan any information which might negate or contradict any representations made to
her a the time of her solicitation and entry into the Pre-Paid program. Further, Pre-Paid did
not request that Mrs. Poling dgn this document. Paticularly rdevant to the inquiry in the
present case, it is important to note that the document does not include any representations
regarding attorney qudity, such as the representations origindly made to induce Mrs. Poling
to join. Nor does it contan any language to disclam or disavow the representations regarding

selection of attorneys origindly made to consumersto induce themtojoin.

On September 13, 1995, Georgia Poling and her minor daughters, Jessca and
Deidre, were involved in an attomobile accident. Mrs. Poling suffered a cervica injury
dlegedy causng a nine pecent whole body imparment. Mrs. Poling was thereafter
approached by the other driver’s insurance company and asked to d9gn a release.  Reocognizing
that she required lega assstance, Mrs. Poling contacted Pre-Paid Lega Services, Inc., and she

was referred to Appellee John Farmer for alega conference.

Mrs. Poding conferred with Mr. Farmer in September 1995 regarding the
possihility of pursuing a cause of action agang the dlegedly negliget driver, and Mrs. Poling
ggned a contingency fee agreement with Mr. Farmer’s Clarksburg, West Virginia, law firm,

Segrig, White, Martin & Conley, in November 1995. Mr. Farmer contacted Mrs. Poling very



infrequently over the next few years* assuring her during these conversations that her lawsiit
was progressing in a saisfactory manner.  Almost three years later, Mr. Farmer findly
informed Mrs. Poling that he could no longer handle her case and that she should seek different
counsd.  Upon retaining another attorney, Mrs. Poling learned that her lawsuit had been
dismissed over a year earlier for failure to sarve the defendant.® She was not permitted to

refile the action.

The Appdlants filed a avil action agang Pre-Paid Legd Services, Inc., for fraud
and breach of contract in faling to ascertain the competence of the attorney to whom Mrs.
Poling was referred® Mrs. Poling dso filed a civil action againg Mr. Famer for legd
mapractice.  On May 23, 2001, the lower court granted Pre-Pad’'s motion for summary

judgment on the Appellants fraud and breach of contract clams. The lower court dso denied

“Mr. Farmer left the law firm of Segrist, White, Martin & Conley in February
1996. Hetook Mrs. Poling’s case with him.

*Mr. Farmer admits tha he did not sarve the complaint on the defendant in the
underlying case and that he faled to tell the Appdlants that their case had been dismissed.

SWhile facts rdating to the sdection process utilized by Pre-Pad are in
contention, Mrs. Poling represents that Pre-Paid had insubstantid information concerning Mr.
Farmer's ability or experience at the time it referred Mrs. Poling to him.  Mrs. Poling further
contends that Pre-Paid knew that its West Virginia attorneys were chosen without any attempt
to screen them for competence, experience, or rdidbility. Pre-Paid's computer file on Mr.
Farmer indicates that he was a “nice atorney” who was willing to handle traffic tickets in
Harrison County, West Virginia  Mr. Famer's testimony reveded that he had very little
experience in automobile injury cases and no experience representing a plantff in an
automobile persona injury dam. Pre-Paid contends that Mr. Farmer was a well-respected
attorney and that no degree of invedtigation could have edtablished that he was not an
appropriate attorney for Mrs. Poling.



the Appelants motion to reconsder its grant of summary judgment. This Court granted the

Appdlants petition for appeal on May 1, 2002.

Il. Standard of Review

In syllabus point one of Painter v. Peavy, 192 W.Va 189, 451 SE.2d 755
(1994), this Court explained that “[a] circuit court’s entry of summary judgment is reviewed
de novo.” In syllabus point one of Andrick v. Town of Buckhannon, 187 W.Va. 706, 421
SE.2d 247 (1992), this Court further indtructed: ““'A motion for summary judgment should
be granted only when it is clear that there is no genuine issue of fact to be tried and inquiry
concerning the facts is not dedrable to daify the gpplication of the law. Syllabus Point 3,
Aetna Casualty & Surety Co. v. Federal Insurance Co. of New York, 148 W.Va. 160, 133

S.E.2d 770 (1963).”

In reviewing a lower court's summay judgment determination, it must be
acknowledged that “[tlhe drcuit court's function at the summary judgment stage is not to weigh

the evidence and datermine the truth of the meatter, but is to daermine whether there is a



genine issue for trial.”  Syl. Pt. 3, Painter, 192 W.Va. a 190, 451 SE.2d a 756.” Moreover,

this Court has consgtently held asfollows:

Summary judgment is appropriate where the record taken
as a whole could not lead a rationd trier of fact to find for the
nonmoving party, such as where the nonmoving party has failed to
make a auffident showing on an essentia dement of the case that
it has the burden to prove.

Syl. Pt. 4, Painter, 192 W.Va. at 190, 451 S.E.2d at 756.

Rule 56(c) of the West Virginia Rules of Civil Procedure provides, in pertinent
part, that summary judgment “shdl be rendered forthwith if the pleadings, depostions, answers
to interrogatories, and admissons on file together with the afidavits, if any, show that there
IS N0 genuine issue as to any materid fact and that the moving party is entitted to a judgment
as a mater of law.” In the context of examining a summary judgment reques, this Court has
explained that:

Roughly stated, a “genuine issue’ for purposes of West
Virginia Rue of Civil Procedure 56(c) is smply one hdf of a
tridworthy issue, and a genuine issue does not arise unless there
is affident evidence favoring the non-moving paty for a
reasonable jury to return a verdict for that party. The opposing
hdf of a trialworthy issue is present where the non-moving party
can point to one or more disputed “materid” facts. A materid

"This Court noted in Williams v. Precision Cail, Inc., 194 W.Va. 52, 459 S.E.2d
329 (1995), that the role of a drcuit court in a summary judgment examination “is not ‘to
weigh the evidence and determine the truth of the matter but to determine whether there is a
genuire issue for trid.’” 194 W. Va at 59, 459 SE.2d a 336, quoting Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 249 (1986).



fact is one that has the capacity to sway the outcome of the
litigation under the applicable law.

Syl. Pt. 5, Jividen v. Law, 194 W.Va. 705, 461 S.E.2d 451 (1995).

As we explaned in syllabus point 9x of Aetna Casualty and Surety Co. v.
Federal Insurance Co. of New York, 148 W.Va 160, 133 S.E.2d 770 (1963), reasongble
doubts regarding the evidence mugt be resolved in favor of the non-moving party. “A party who
moves for summary judgment has the burden of showing that there is no genuine issue of fact
and any doubt as to the exisence of such issue is resolved agang the movant for such
judgment.” 148 W.Va. a 161, 133 SE.2d a 772. To judtify an award of summary judgment,
the movant mugt demondtrate a lack of evidence to support the non-movant's case and “that the
evidence is so one-sided that the movant must prevall as a matter of law.” Tolliver v. The

Kroger Co., 201 W.Va. 509, 513, 498 S.E.2d 702, 706 (1997).

Summary judgment should be denied “even where there is no dispute as to the
evidentiary facts in the case but only as to the conclusions to be drawn therefrom.” Pierce v.
Ford Motor Co., 190 F.2d 910, 915 (4th Cir.), cert. denied, 342 U.S. 887 (1951). With
regard to doubt regarding appropriateness of summary discharge of a case, this Court held as
follows in syllabus point one of Masinter v. WEBCO Co., 164 W.Va. 241, 262 S.E.2d 433

(1980): “Even if the trid judge is of the opinion to direct a verdict, he should nevertheless



ordinarily hear evidence and, upon a trid, direct a verdict rather than try the case in advance on

amotion for summary judgment.”

[11. Discussion
The Appédlants in the case sub judice contend that the lower court erred by
granting summary judgment on therr breach of contract and fraud dams where genuine issues
of maerid fact existed for jury determingtion. While the legd underpinnings of the summary
judgment isste on the breach of contract and fraud clams are smilar, we address each of these

clams separately below.

A. Breach of Contract Claim

The Appdlants assert that Pre-Paid breached its contractual obligations by
faling to properly select, monitor, and evauate the attorney to whom it referred Mrs. Poling.
The essence of the contractual issue is that the Appellants contend that the “contract” between
Mrs. Pding and Pre-Paid entaled subgtantidly more than the limited statements contained in
the boilerplate document sent to Mrs. Poling by Pre-Paid. Consequently, while the lower
court found that Pre-Paid had not breached the terms of the boilerplate document to which Pre-
Pad refers as the “contract,” the Appdlants contend on appeal that the lower court
ingppropriately determined the disouted facts by finding that only the boilerplate language
condituted the “contract” between the paties. The Appdlants mantan that while the legd

determination of the terms of a contract is a matter of law, the factual determination of what



actudly condtitutes the contract is a matter of fact for jury determination. As this Court
acknowledged in syllabus point four of Cook v. Heck's Inc., 176 W.Va 368, 342 S.E.2d 453
(1986), this Court dtated that “[glenerdly, the exisence of a contract is a question of fact for

the jury.”

In Estate of Davis ex rel. Casey v. Farmers Mutual Insurance Co., 207 W.Va
400, 533 S.E.2d 33 (2000), this Court addressed the lower court’s determination that summary
judgment was appropriate where the executrix of an insured's estate sued an insurer for breach
of contract, fraud, bad fath, and unfar dams settlement practices. This Court reversed,
concluding that genuine issues of materid fact existed regarding the circumstances
surrounding the insurer’s offer of settlement and the existence of an agreement regarding the
actual cash vdue of the insured property. This Court focused upon the dlegations of
intentional misrepresentation of the method through which actual cash vadue of property is to
be determined in total loss dams and, in particular, noted that “there are questions of fact
rdating to the circumgances surrounding the settlement offer and whether there was an
agreement between the parties as to the actud cash vaue of the insured property.” 207 W. Va.
at 403, 533 SE.2d a 36. The Court found that the factud issues precluded summary judgment

and that those issues “need to be resolved by ajury.” 1d.

The specific dlegations of the present case raise issues regarding exactly what

conditutes the contract between Mrs. Poling and Pre-Pad. The Appellants contend that the



written agreement is dmply a boilerplate document which does not address the promises of
secting a competent referd  attorney and  continudly  monitoring and  evduating  such
atorney. Rather, the Appelants contend that such promises, forming the basis of this civil
action, were made in a separate prior transaction in which Mrs. Poling was provided with
certan guarantees and documents advertisng specific services. Upon careful examination of
the operation of the boilerplate document designated as the entire contract by Pre-Pad, it is
clear that terms of operation regarding selection and screening of appropriate attorneys to
whom members will be referred smply do not appear. Likewise, nothing appears in the
boilerplate document regarding the undertaking by Pre-Pad to refer a member to a lawyer
familiar with the law related to a member's particular problem or inquiry. Nevertheess, it is
clear from Pre-Pads brief and from counsd’s explanations during ord argument that a
primary purpose of having a member contact Pre-Paid when initiating the process of obtaining
Pre-Paid's sarvices was to pemit Pre-Pad to locate an attorney suited to the member’'s
particular inquiry. Thus, it appears highly likely that testimony could be adduced to support the
contention that terms in addition to the boilerplate document did indeed exit.  The

determination of what those other terms may beis the province of ajury.®

8n limited ingtances, such as the domain of credit card applications or other
gmilar matters, an individud may fill out an application form and later be malled a detailled st
of terms. Our opinion in this case does not address those types of distinctive agreements.

10



The lower court refused to consder extrindc evidence in this case; yet this
Court has specified that extrindc evidence may be used to aid in the congtruction of a contract
under certain circumstances:

Extringc evidence may be used to ad in the construction

of a contract if the matter in controversy is not clearly expressed

in the contract, and in such case the intention of the parties is

adways important and the court may consider parol evidence in

connection therewith with regard to conditions and objects

relative to the matters involved. However, where the language of

a contract is clear the language cannot be construed and must be

given effect and no interpretation thereof is permissible.
Syl. Pt. 2, Berkeley County Pub. Serv. Dist. v. Vitro Corp., 152 W.Va. 252, 162 S.E.2d 189
(1968). The circumstances of the present case gppear to fit squardly within the parameters of
the quote above. In this case, the “matter in controversy is not clearly expressed in the
contract.” 1d. The issue is the assurances provided to Mrs. Poling which induced her to enter
into the agreement with Pre-Paid. The written document does not address such assurances.
The introduction of extrindc evidence appears inescapable in this case. “Prior or
contemporaneous parol statements may not be admitted to vary written contracts, but may be

admitted to explan uncertain, incomplete or ambiguous contract terms.”  Syllabus, Holiday

Plaza, Inc. v. First Fed. Sav. and Loan Ass'n, 168 W.Va. 356, 285 S.E.2d 131 (1981)

(emphasis supplied).

In Jessee v. Aycoth, 202 W.Va. 215, 503 S.E.2d 528 (1998), the lower court had

examined a sdtlement agreement in a divorce case and had determined that the agreement was

11



“vague and uncertain.” 202 W. Va. a 218, 503 SE.2d at 531. The lower court permitted parol

evidence to be offered to determine the effect of the agreement.

reasoned:

Id.

The Jesssee Court

In the indant case, the provison in the settlement agreement
relating to the maritd residence was clear and unambiguous as to
the divison of duties and the divison of equity. However, the
provison was entirdy dlent regarding when the resdence was to
be sold.  Therefore, the lower court was correct to admit parol

evidence, in order to ascertain the intent of the parties.

Id. In Fraternal Order of Police v. City of Fairmont, 196 W. Va. 97, 468 S.E.2d 712 (1996),

this Court noted:

If an inquiring court concludes that an ambiguity exigts in
a contract, the ultimate resolution of it typicaly will turn on the
paties intent. Exploring the intent of the contracting parties
often, but not dways involves mashding facts extrinsic to the
language of the contract document. When this need arises, these
facts together with reasonable inferences extractable therefrom
are superimposed on the ambiguous words to reved the parties

discerned intent.

196 W.Va a 101 n. 7, 468 S.E.2d at 716 n. 7. This Court also addressed the need for parol

evidence in certain dtuation in the syllabus of McShane v. Imperial Towers, Inc., 165 W.Va

94, 267 S.E.2d 196 (1980), asfollows:

“While the generd rule is that the condruction of a
writing is for the court; yet where the meaning is uncertain and
ambiguous, parol evidence is admissble to show the dtuation of
the parties, the surrounding circumstances when the writing was
made, and the practica congtruction given to the contract by the
parties themsalves either contemporaneoudy or subsequently.  If
the parol evidence be not in conflict, the court must congtrue the
writing; but if it be conflicting on a materid point necessary to
interpretation of the writing, then the question of its meaning

12



should be ldt to the jury under proper hypothetica instructions.”
Sylldbus Point 4, Watson v. Buckhannon River Coal Co., 95
W.Va. 164, 120 S.E. 390 (1923).

Examining the evidence in a light most favorable to Mrs. Poling, as the non-
movant for summary judgment, it gopears that evidence exids from which reasonable minds
could conclude that the contract in this case was formed when Mrs. Poling first accepted Pre-
Paid's offer to become a member and sdes associate and pad her membership fee. Pre-Paid’'s
documents indicate that Mrs. Poling’'s membership was effective May 9, 1995, the date upon
which Mrs. Poling sgned her membership application with Pre-Paid, rather than the later date
upon which Pre-Paid sent the boilerplate document it refers to as a contract. These evidentiary
issues regarding the formation of a contract, whether the terms of which exig outsde the
confines of the boilerplate document, and the representations contained in the contract
between the parties create genuine issues of materia fact for jury resolution. The lower
cout’'s grat of summay judgmet on the issue of breach of contract was consequently

improper. We reverse and remand on that issue.

B. Fraud Clam
The Appdlants adso contend that the lower court ingppropriatey decided
conflicts in the facts regarding Pre-Paid’s promises and representations to induce Mrs. Poling
purchase a membership and Pre-Pad's fraudulent activity in that action. This Court has

consgently stated the dements of fraud asfollows:

13



The essentid eements in an action for fraud are: “(1) that
the act clamed to be fraudulent was the act of the defendant or
induced by him; (2) tha it was maerid and fdse that plaintiff
relied upon it and was judified under the circumstances in relying
upon it; and (3) that he was damaged because he relied upon it.”
Horton v. Tyree, 104 W.Va 238, 242, 139 SE. 737[, 73]
(2927).

Syl. Pt. 1 Lengyel v. Lint, 167 W.Va 272, 280 SE.2d 66 (1981). Further, in syllabus point
oneof Horton v. Tyree, 104 W.Va 238, 139 SE. 737 (1927), this Court explained:

Where one person induces another to enter into a contract
by fdse representations which he is in a dtuation to know, and
which it is his duty to know, are untrue, he, in contemplation of
law, does know the dtatements to be untrue, and consequently
they are hdd to be fraudulent, and the person injured has a remedy
for the loss sustained by an action for damages. It is not
indigpensable to a recovery that the defendant actually knew them
to befdse.

In Lengyel, this Court further expressed:
It is not essential that the defendant know for a fact that
the satement or act dleged to be fraudulent is fase. An action
for fraud may lie where the defendant either knows the statement
to be fadse, makes the satement without knowledge as to its truth
or fddty, or makes it under circumstances such that he should
have known of itsfagty.
167 W. Va a 277, 280 S.E.2d at 69, citing Sate v. Berkeley, 41 W.Va 455, 23 SE. 608
(1895). The Lengyel Court aso acknowledged that “[t]his Court has also looked askance at

what is commonly cdled ‘deders tak’ or ‘puffing as an excuse for misrepresentations. . . .”

167 W. Va at 277-78, 280 S.E.2d at 69.
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In Cordial v. Ernst & Young, 199 W.Va. 119, 483 S.E.2d 248 (1996), this Court
reiterated, “Thus, by definition, fraud does not require in al circumstances that its perpetrator
have actual knowledge of the materia fadty of a statement.” 199 W. Va a 130, 483 SE.2zd
at 259. In Osbornev. Holt, 92 W.Va. 410, 114 SE. 801 (1922), this Court explained:

(Nt is very unformly hdd that if it is represented that a certain

sate of facts is true, and this representation is made for the

purpose of indudng another to act thereon, or under such

circumgtances as that the party making it must know that the other

is likdy to act thereon, and he does act thereon to his

disadvantage, he will be entitled to recover the damages suffered

by him, notwithganding the party making the representation had

no actua knowledge of the real conditions at the time. He is

under a duty to know that the things he represents as facts are in

fact true at the time he makes the representation. It is no excuse

for him to say that he did not know they were fdse.

92 W. Va at 415-16, 114 SE. at 803.

When viewing the evidence in the present case in a ligt most favorable to the
Appelants, the evidence could lead reasonable minds to conclude that Pre-Paid induced Mrs.
Poling to purchase the Pre-Paid legd services plan by promisng that she could obtan the
savices of highly respected atorneys who had been rigoroudy screened, monitored, and
evauated, whom it subjects to member satisfaction surveys, and who have experience in the
goecific area of law in which the member needs assstance. Pre-Paid certainly comprehends
that the individuds to whom it sIs its memberships rdy on such representations and rely on
Pre-Paid to refer them to an attorney to be trusted. While it is not within this Court’s domain

to submt a judgment on that alegation of fraud, the facts as presented appear to create a
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legitimate issue for jury resolution  Once a jury determination is made regarding the
parameters of the contract between Mrs. Poling and Pre-Paid, the Appellants may thereafter
proceed under a different standard of proof on their fraud clam. It appears possble that the
Appdlants can adduce evidence of fraud if certain terms are determined to be part of the
contract and if the Appdlants can dso prove an abject falure by Pre-Paid to fulfill these terms.
We consequently find that the lower court erred in granting summary judgment to Pre-Paid on

the fraud claim, and we reverse and remand on thisissue.

IV. Concluson

Based upon the established principles of summary judgment enumerated above,
as wdl as legd principles regarding dlegations of breach of contract and fraud, we conclude
that genuine issues of materia fact exig which necessitate the presentation of this case to a
jury. Unlike the circuit court, we are not firmly convinced that the factua issues herein have
been findly resolved;, moreover, the facts are such that reasonable persons could differ as to
ther proper interpretation. Accordingly, we reverse the dircuit court’'s ruling granting
summay judgment and remand this metter for reinstatement of the Appdlants fraud and

breach of contract claims.

Reversed and Remanded, With Directions.
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