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Maynard, Justice, concurring, in part, and dissenting, in part:

I concur withthemajority’ sdecisioninthiscasetothe extent that it reverses
theappellant’ sconviction. Thefailuretoinstructthejury onall elementsof theoffensewith
which adefendant hasbeenchargedisreversibleerror. | dissentinthiscase, however, because
| believe the majority should have taken thisopportunity to revisit the decision in State v.

Taylor, 176 W.Va. 671, 346 S.E.2d 822 (1986).

InTaylor,theCourtrecognizedthat “ W.Va.Code, 61-3-18, containsaseriesof
offenseswhichrelateto stolen property and, despite somecommonality intheelements, the
offenses are separate and distinct.” 176 W.Va. at 676, 346 S.E.2d at 826-27. The Taylor
Courtfurther concludedthat “ thereissufficient disparity betweenthecrimeof transferring
stolen property fromthat of receiving or aidingintheconcealing of stolen property towarrant
theconclusionthatitisaseparateoffense.” 176 W.Va. at 675, 346 S.E.2d at 826. TheCourt
then determined that:

The elements of transferring stolen property are: (1) the

property must have been stolen by someone other than the

accused; (2) the accused must have transferred the property

knowing or having reasonto believethat the property wasstolen,
(3) the property must have been transferred to someone other



than the owner; and (4) the accused must havetransferred the
property with a dishonest purpose.

Syllabus Point 1, in part, Taylor.

In making thisdetermination, the Taylor Court relied upon cases previously
decidedinaccordancewithW.Va. Code 8 61-3-18that involved buying, receiving, or aiding
in the concealment of stolen goods. In particular, the Court focused upon cases that
enumerated theelementsof thoseoffenses. A review of that caselaw showsthat theelements
of those offenseswerefirst determined in the case of Statev. Smith, 98 W.Va. 185,126 S.E.

703 (1925).

At the time Smith was decided, the relevant statute provided:

If any person buy or receive from another person, or aid in
concealing, any stolen goodsor other thing, knowingthesameto
have been stolen, he shall bedeemed guilty of larceny thereof,
and may be proceeded agai nst, althoughtheprincipal offender be
not convicted.

98 W.Va at 187, 126 S.E. 704. The Smith Court stated that:

Our statuteisidentical withthat of thestateof Virginia, and has
remained as it came to us from the VirginiaCode of 1860. In
Hey v.Commonwealth,32 Grat. (Va.) 946,34 Am. Rep. 799, it
was held:

“Tosustaintheprosecution under thestatutefour
thingsmust be proved. 1. That thegoods or other
things were previously stolen by some other
person. 2. That the accused bought or received
themfromanother person, or aidedinconcealing



them. 3. That at thetimehesobought or received,
or aidedinconcealing them, heknew they had been
stolen. 4. That he so bought or received them, or
aided in concealing them malo animo, or with a
dishonest purpose.”

Id. The Taylor Court applied thelong-standing el ementsof receiving stolen property asset
forth above to the offense of transferring stolen property. Although the Taylor Court
recognized that theterm“transfer” wasnotaddedtoW.Va Code861-3-18 until 1931, this
fundamental changeinthestatutewasnot takenintoconsideration.* 176 W.Va. at 674, 346

S.E.2d at 825 (footnote added). In that regard, | believe the Taylor Court erred.

Itiswell-established that the of fense of receiving or concealing stolen property
requiresproof that theproperty wasstolen by someoneother thantheaccused. Suchproofis
necessary becausean accused cannot beconvicted of bothlarceny andreceiving or concealing
the same property.

Thereason for therule, prohibiting conviction of bothlarceny
andreceiving or concealing thesamestolen property, liesinthe
fact that theactionswhich constitutethetaking or asportationof
the property so far asthelarceny isconcerned areinseparable
fromthoseactionswhich constitutetherecel ving or conceal ment
of theproperty. Thus, thereceiving or concealmentisconsidered
not somethingthat occurssubsequenttothelarceny, butisinfact
apart of it.

Wirginia scorresponding statutedoesnot includetheterm“transfer.” Va. CodeAnn.
§18.2-108(1975) (“If any person buy or receive from another person,or aidinconcealing,
any stolengoodsor other thing, knowing the same to have been stolen, he shall be deemed

guilty of larceny thereof,and may be proceeded againgt, althoughtheprincipal offender benot
convicted.”)



Coley v. Sate, 391 So.2d 725, 727 (Fla. Dist. Ct. App. 1980). However, the offense of
transferring stolen property issomethingthat doesin fact occur subsequent to thelarceny.
M oreover, theactionswhich constitutethe offenseof transferring stolen property areseparate
anddistinct fromtheoffenseof larceny. Accordingly, | seenoreasonwhy apersoncannot be

found guilty of both larceny and transferring the same stolen property.

Inthiscase, the State pointed outinitsbrief that several jurisdictionsrecognize
that aperson can beconvicted of boththeft andtrafficking, i.e., transferring, thesame property.
| believethemajority should havetaken thisopportunity tobringWest Virginia sjurisprudence

in line with modern decisions on thisissue.

Thus, for these reasons, | concur in part, and dissent, in part.



